
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at |http : //books . google . com/ 











n. 



mmm 






■f 



A 

TREATISE 



ON 
OF 

LETTING TO HIRE, 

BY 

ROBERT JOSEPH POTHIER : 

TttA2rSLXTZO FBUM THE FRElTCB 

WITH NOTES AND A LIFE OF THE AUTHOR, 
BY CALEB GUSHING. 



Boston 



6UBLISHBD BY CVMMINGS AND HILUARD^ NO. I CORN HILL. 

WIT. Flt£S9»...BIIXlABD A^D KETCJkLF. 
182.1. 



Irl3^36,/ 



DISTRICT OF »IASSACHtJSETTS, TO WIT: 

Dittrict Clerk'i C^ke, 

BR IT REMEMBERED, That on the thirteenth day of February, A. D. 1821, and in 
tbt: forty fifUi year of Ûts Independence of. the United States of Ameriea, Cumminfni & 
Hilliard of the laid district have deposited in this office the title of a book, llie ngbt 
vrhereof they claim as Proprietors, in the words followinor, viZé 

** A treatisie on maritime contracts of letting to hire, by Kobert Joseph Pothier : translat- 
ed flrom the liVench with notes and a life t>f the author, by Caleb Cttshbig.'' 

In conformity to the Act of the Congress of the United States, entitled, ** An Aet 
Ibrtheencov ^ -■ • • ... . - . . , , . 

the authors i 

to an act, < , , .. 

agement of learning, by securing the copies of maps, charts, and books to the authors 
and propriecors of such copies during the times Aerem mentioned ; and estendinji^ the 
bencuts thereoi to the arts or designing, engraving, and etching historical and other prmts/' 

JNO. W. DAVIS, 
Cierk êfthe DUtrict of MatHuMtttti, 



TO THE 

Hon. JOSEPH STORY, LL. D. 

ONE OF THE JUSTICES OF THE SUPREME COURT OF 
THE UNITED STATES, 

whose decisions, writings and example have been 
so highly instrumental in fixing the principles, il- 
lustrating the doctrines and promoting the study 
of maritime law, this work is inscribed, with sen- 
timents of the greatest respect and gratitude, 
by his obedient servant, 

C. CUSHING. 



ADVERTISEMENT. 



The treatises of Pothier on the different species of con- 
tracts are universally spoken of in the strongest and most 
unqualified terms of commendation. Pothier has tvritten 
admirable dissertations, says Park, upon every species of ex- 
press and implied contracts. He has considered his varions 
subjects with so much clearness and perspicuity, and has pro- 
duced so many apposite examples in support of the positUms he 
advances, that they greatly contribute to the advancement of the 
knowledge of this branch of jurisprudence. His style is at the 
same time manly, neat and classical ; and well adapted to di- 
dactic i^iscoursesw— Abbott is equally explicit T^ treatises of 
Pothier, says he, are remarkable for the accuracy of the princi- 
ples contained in them, ihe perspicuity of their arrangement 
and the elegance of their style. — Pothier, says Marshall, unites 
the m4)st profound learning with the purest morals and the nu)st 
comprehensive judgment. — The North American Review, in an 
article on maritime law ascribed to one of the most distinguish- 
ed lawyers in America, considers the treatises of Pothier 
equally remarkable for their brevity, luminous method and ap- 
posite illustrations. — Chancellor Kent, in the great case of Gris- 
wold vs. Waddington, remarks that Pothier has treated of the 
law of partnership, as he has of the other dvil contracts, with a 
clearness of perception, a precision of style and a fulness of il- 
lustration, above all praise and beyond all example. — Other 
quotations of the same import might be made ; but it will be 
sufficient to adduce the following passage from the Essay on the 
Law oif Bailments. I seize with pleasure, says Sir William 



VI ADVERTISEMENT» 

Jones, an opportunity of reetymmending those treatises to the 
JEnglish laivyer, ea?horting him to read them again and again r 
for if his great master Littleton has given him, as it mtist be 
presumed^ a taste for luminous method, apposite examples, avdr 
a clear manly style, in which nothing is redundant, nothing de- 
fident, he will surdy he delighted with works, in which all 
those advantages are combined, and the greatest portion of 
which is law at Westminster as well as at Orleans^ For my 
own part, I am so charmed tvith them, that, if my undissemJfled 
fondness for the study of jurisprudence were never to produce 
any greater benefit to the public, than barely the introduction of 
Pothier to my countrymen, I should think that I had in some 
measure discharged the debt, which every man, according to 
lord Coke, owes to his profession, — These authorities, it is pre- 
sumed, will satisfy every person of the sterling value of the 
works of Pothier* 

Considering the high praise, which has been constantly be- 
stowed upon this jurist, it seems a Uttie singular that he has 
not yet been naturalized among us ; and that all hi» writings» 
except the Treatise on Obligations, continue buried in the ob- 
scurity of a foreign language. The translation» which is now 
offered to the profession, was undertaken with a hope that it 
might not prove wholly unacceptable, as a compend of the most 
useful parts of the maritime law of France. It is intended, if 
the design should meet with public approbation, to publish sev- 
eral other translations from the same author, corresponding in 
size and appearance with the present work. 

This treatise, in the original, professes to be a supplement 
to the author's Traité du Contrat de Louage ; but it is complete 
and systematic in itself, requiring no extraneous reference to 
make it perfectiy intelligible ; and it may therefore with pro- 
priety by considered as a distinct publication. 

No merit is claimed by the translator, but the very hum- 
ble one of having performed an irksome task ^vith fidelity. The 
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few alterations, which he has ventured to make» are of a trivial 
nature, such as removing authorities from the text to the mar- 
gin, and in one or two instances sl^tly modifying the original 
subdivisions of the treatise. The notes» which» excepting the last» 
are chiefly extracts from the continental jurists in confirmation 
or illustration of the text, it was thought proper to subjoin at 
the end, so that the body of the work might simply contain the 
words of Pothier unmixed with foreign matter of inferior im- 
portance. 
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The life of a man, who is exclusively devoted to profes- 
sional pursuits, is seldom diversified by striking events ; but it 
is not therefore destitute of interest, especially for those, who 
expect to tread the same path of unassuming usefulness. His 
life may contain no sudden reverses of fortune to excite Curi- 
osity ; but it cannot fail to afford examples of ardor in the cul- 
tivation of science, of industry directed to the most beneficial 
purposes, and of hi^ minded integrity in the discharge of del- 
icate and arduous duties. Such a life was that of the upright 
judge, assiduous instructer and eminent jurist, who forms the 
subject of the following biographical sketch. 

Robert Joseph Pothier was born at Orleans, January 9, 169% 
of an honorable family, which had already given that city seve- 
ral respectable magistrates(a). Although deprived of his father 
at an early age, his love of knowledge and quickness of appre- 
hension enabled him to study with advantage in the Jesuits' 
college, where he gained the rudiments of a classical education. 
His inclination was not long in declaring itself; for although at 
first he applied himself to the study of geometry, philosophy and 
polite literature, jet he soon abandoned them, and, embracing 
the study of jurisprudence, pursued it for several years with 
unremitted diligence in the university of Orleans. 

(a) His father Uobert, and his grandfather Florent Pothier, were both 
counsellors in the presidial court, and descended from Florent Pothier, 
a mayor of the city of Orleans. 
h 
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In 1720, he was received a counsellor in the presidial(&) of 
Orleans and thenceforth his character was unalterably deter- 
mined. By the zeal, with which he gave himself up to the 
duties of his station, he soon became distinguished, at an age 
when others of his profession hardly begin to be known. The 
facility of obtaining judicial offices before the revolution, some- 
times by purchase, often by favor, and rarely as the reward of 
ïnerit, subjected them to many abuses, among which it was not 
the least that men frequently entered upon the administration 
of justice without any preparatory practice at the bar and of 
course without any fitness for judicial employments. But 
Pothier had such a decided partiality for the study of law, and 
such a conscientious desire to fulfil the duties of a judge with 
fidelity, that he neglected no opportunity for perfecting himself 
in the science or practice of jurisprudence. By the most un- 
wearied application in his closet, by constant attendance at 
the palace(c), by conferences with young men of the same taste 
and by consultations with an advocate of great erudition, he 
gained a fund of knowledge so extensive, that he was allowed 
the uncommon privilege of delivering his opinion during his 
minority((l). 

(b) A presidial court is an inferior tribunal established in some 
bailliaffeu, having jurisdiction of certain civil and criminal cases. The 
limit of its final jurisdiction in civil afiairs was 250 livres in the time 
of Pothier^ which was raised to 2000 livres at about the date of his 
death. The number of judges was frequently changed, but not less 
than seven composed a quorum. The judges» in these courts, as in 
other baronial and municipal courts^ bore the name of counsellors, from 
their having been originally the counsellors of the ancient lords, by 
whose authority justice was. administered. Encyclopédie Method.^ Ju» 
risprud; aub voce, conseiller^ présidiaU 

(c) That is, when under the age of twenty five years. 

{d) The place in which the courts are holden at Paris, and other 
large cities, is called the palace, because it had originally been the resi- 
dence of the king or other feudal superior. Encyclopédie Method, Ju» 
rhprud. 9ub voce palais. 
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His method of investigating a subject was to write, a disser- 
tation upon it« as he was persuaded that this was the best, if 
not onlj, method of completely mastering intricate questions. 
The definiteness of conception, the systematic arrangement of 
ideas, the faculty of contemplating a thing in all its aspects and 
bearings, which the labor of writing facilitates or produces, are 
advantages unattainable by the most careful reading, without 
the assistance of composition. 

When Pothier became of sufficient age to perfonn all the 
functions of a judge. Ids learning, assiduity and promptitude 
gave him a marked ascendancy over his colleagues. Through 
his exertions the subordinate court, of which he was a member, 
gradually rose in the public esteem, men of talents were per- 
suaded to embrace the magistracy, and an emulation was ex- 
cited among the counsellors and at the bar, which gave his tri- 
bunal a great accession of usefulness and celebrity. But his 
views were not limited to the mere extension of a provincial 
court, however useful that court might be capable of being ren- 
dereil. He had formed more comprehensive plans for the 
promotion of legal science. By profound and elaborate study 
of the civil law, he was thorou^ly imbued with all its princi- 
ples, and learned to regard it with veneration, as the most im- 
perishable monument of the magnificence of Rome. But. his 
admiration of this system did not make him insensible to its 
defects ; and the difficulties, which he himself was obHged to 
surmount in acquiring an exact knowledge of the civil law, led 
him to perform a work, which widely extended his reputation, 
not only in France, but throughout the continent of Europe. 
This work was a new arrangement of the Pandects of 
Justinian. 

The laws of Rome, which oripnally consisted of only 
twelve tables, increased in the lapse of ten centuries, by the 
gradual addition of decisions, edicts, decrees and interpreta- 
tions, to such an immense bulk as to fill many thousand vol- 
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umes and render a reformation of these laws indispensable* 
When therefore Justinian resolved upon digesting the substance 
of the laws in a systematic form, the jurisconsults, to whose 
charge he committed the task, were obliged to peruse and ab- 
stract a vast multitude of separate treatises ; to collate the 
texts and arrange them in a suitable order ; to select what was 
important and omit what was obsolete and useless ; to exhibit 
and yet reconcile the conflicting opinions of lawyers on contro- 
verted points ; and to preserve the knowledge of the ancient as 
well as establish the doctrines of the modern jurisprudence. 
This immense labor was performed in the brief space of three 
years ; and whatever praise we may bestow on the jurists, who 
made the compilation, for their zeal and industry, it is certain 
that so much precipitancy was not consistent with perfection of 
plan or correctness of execution, even if the work was superin- 
tended by the genius and erudition of Tribonian. Hence it is 
that three grand defects impair the value of the Pandects. In 
the first place, they do not exhibit the pure and genuine text of 
the writers, whom they quote, in consequence either of the 
carelessness and ignorance of transcribers or else of the nu- 
merous alterations interpolated by the command of the emperor. 
Secondly, contradictory principles are extracted from various 
books or adopted from jurisconsults of opposite sects, which all 
the skill and ingenuity of modern doctors cannot reconcile. 
Lastly, no certain method was adhered to in compiling the 
Pandects ; for although it was intended to follow the general 
arrangement of the perpetual edict, jet the particular laws or 
citations were digested with little else for a guide but chance 
or the caprice of Tribonian (e). 

Pothier undertook to remove these evils, and, so far as could 
now be done, impart to the Pandects that finish and regularity, 
which they would undoubtedly have possessed if compiled 
with greater care and in a more enlightened age of the world. 

(e) Pandecta in n&tmm ordinem digestay prœf, p, 68, et tegq. 
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He conceived the plan of thé work in his youth, intending it 
originally for his own private use ; but having communicated 
one of the titles in its improved form to M. Prévôt de la Janes, 
one of his associates on the bench(/), he was persuaded by this 
discerning friend to complete the work for publication. This 
object was strenuously promoted by the glory of his country and 
of legal science, the chancellor d'Aguesseau, who, being appriz- 
ed of the author's undertaking, constantly advised, assisted and 
supported him in its execuiion(^). 

After Pothier had spent more than twenty years upon this 
great work, it finally issued from the press in 1748, under the 
title of PandectoB Justmianece in novum Ordinem digestœ{h). 
The introductory matter is a valuable preface on the history of 
tlie civil law, the fragments of the twelve tables with a com- 
mentary, and fragments of the perpetual edict. In the body of 
the work the original order of the books and titles is preserved, 
but the laws are all arranged anew in exact system, following 
each other with easy transitions, connected by general inferen- 
ces and distributed into a regular succession of definitions, 
divisions, rules and exceptions. At the head of each title is 
placed an introduction, explaining the subject of it and contain- 
ing preliminary texts. Endeavors are made throughout to 
give an account pf the changes, which the law had undergone, 

(/) M. Prévôt de la Janes, counsellor in the presidial and professor 
of French law in the university of Orleans, was a magistrate disting^uish- 
ed for his talents, wit and learning. 

(^) The cliancellor d'Aguesseau had several conferences with Po- 
thier on the subject, wrote him several letters in praise of the design 
and even sent him papers containing remarks and hints for its improve- 
ment. The chancellor examined many parts of the work in manuscript. 
He likewise suggested the plan of the two concluding titles, 2)e Verbo" 
rum Stgrdficationey and De Regulis Juris* 

(A) In three large folio volumes. Pothier was considerably assisted by 
M. de Guienne, advocate in the parliament of Paris, who composed the 
preface, index, commentary on the twelve tables and many of the 
Botes. 
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and for this poipose fragments of the old jurists are inc(Hporat- 
ed in the work. Passages are likewise inserted from the Code 
and Novels. Finally, the whole is enriched with annotations, 
in which the purity of the text is restored, its obscurities re* 
moved and its seeming contradictions reconciled. This edition 
of the Pandects did not escape the criticism of some of the for- 
eign journals ; but its merit was so decided and its value so 
conspicuous, that it instantly raised its author to the rank of 
one of the first civilians in £urope(i). 

The merit of Pothier was now so well established, that, in 
1749, he was appointed, without having solicited the favor, 
professor of French law in the university of Orleans. The 
last incumbent, M. Prévôt de la Janes, by his agreeable man- 
ners and entertaining conversation, had succeeded in attaching 
his pupils to the study of jurisprudence ; and he could not have 
had a successor more capable of completing what he had begun 
than Pothier. Pothier was very fond of the society of young 
men, and very solicitous to convey instruction; and on this 
account he had been in the practice, for many years, of hold- 
ing a weekly conference with the young advocates and coun- 
sellors of the city, for the discussion of interesting questions 
of law. 

Pothier entered upon the duties of his professorship with 
the greatest zeaL He was sensible of the difficulty there is in 
inspiring young men, who are just emerging into manhood and 
who have recently escaped from the burden of collegiate re- 
straints, with a predilection for the repulsive details of jurispru- 
dence. But his ardor for the promotion of the study was in- 

(i) It is by this work that he became most known on the continent 
out of his own country. • Haubold, speaking of him, says : opere tttiiUsimo, 
in quo Pandectas cum reUquo Jure JugtirUaneo contuHt et patnm docte il» 
luetravit, clarus, CHauboldi Insiitutioneê Jurii llomani Litteraria, t, 
J, ^. 150.) See likewise Meerman, who says : vir eruditissimus et Patt' 
dectarum JusHniam reetitutor felxtmimu9y Roherttu Pothier, T/iesour. 
Jur. CiviU torn, iv, prof* 
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Tincible : and he believed that, if the first approached to the 
science were once successfallj won, the student could not fail 
to proceed with rapidity and delist in the more advanced sta* 
ges of his legal education. However harsh the law might ap- 
pear to persons, whose intellectual powers had been emasculat- 
ed by habits of desultory reading in polite literature, he felt 
that a science, which is intimately associated with ethics, histo- 
ry and politics, and which comprehends within itself all that is 
most striking in the moral constitution of man, must be capable 
of powerfully interesting active and inquisitive minds. 

The predecessors of Fothier had satisfied themselves with 
reading a course of erudite lectures, leaving their pupils to pur- 
sue their studies unaided and alone, and not endeav<»ing to 
accommodate their instructions to the capacity of individuals. 
Pothier emtoiced a method altogether dissimilar. He contin- 
ually associated with his pupils, conferred with them on their 
occupations, proposed questions for their solution in the lecture- 
room, and did every thing in his power to awaken and gratify 
a thirst after knowledge. Instead of an examination^ which 
had previously concluded the legal studies at the university, he 
substituted a public disputation, m which the most able dispur 
tants received a gold medal as a reward for their talents and 
proficiency(Ar). His private dep<nrtment as a professor wa» 
equally judicious with his public exertions. As students at 
law have usually reached an age, at which they are capable of 
appreciating the powers of their instructér, it is necessary for 
him to shun all aiectation of superior knowledge, and yet ex- 
hibit proofs of such profound ai^ extensive information as 
should gain their unqualified respect In this delicate task 
Pothier fully succeeded ; and by these means the university 
presented an uncommon number of eminent men to the bench 
and bar during his professorship. 

(k) Two cold medals and several silver medals were annually 
awarded. 
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Notwithstanding the duties, in which Pothier was now so mudi 
engaged, his industry enabled him to prepare many works for 
the press, which greatly enhanced his usefulness and reputation» 
In 1740 he had given the public an edition of the customs of 
Orleans ; and in 1760, this work being out of print, he publish- 
ed it again with large additions, converting it, indeed, into a 
most valuable and comprehensive summary of the customary 
law. At the head of each title he prefixed a brief treatise on 
the subject, in which the civil law was called in to elucidate the 
customary, the whole being consolidated with that neatness and 
precision, for which his subsequent productions were so highly 
distinguished. 

His situation in the university about this time suggested to 
him the composition of a series of treatises on the laws of his 
native country, which he partiy executed, and which constitute 
his strongest claim on the praise of posterity. In order to com- 
prehend the merit of these peiformances, it will be necessary to 
examine the sources and nature of the municipal institutions of 
France. 

France, in the time of Pothier, was distinguished, with respect 
to the laws of the country, into two grand sections ; one of which^ 
comprising the southern provinces, acknowledged the civil law 
as the law of the land, while the other was governed by certain 
peculiar customs and immemorial usages(/). The origin of 
this distinction, and still more of the customary law, is far 
from being certain ; but the researches of modern writers 
throw considerable light on a subject, which the want of histor- 
ical documents, the revolutions of the monarchy and the bar- 
barism of the middle ages had involved in obscurity (m). The 
most plausible hypothesis seems to be, that, when the barba- 

(0 The first was called pays de droit écrit / the second, pays cou- 
tutnier. 

(m) Défdsart, Collection de Jurisprudence par Camus et Bayardy did* 
préU 73, 74. 
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rian» subdued Gaul, they found the country entirely Roman, 
speaking the lainage, imitating the manners and obeying the 
laws of the metropolis. The barbarians also brought with them 
their own language, manners and laws ; but they did not force 
them upon the conquered people ; every person had a right to 
be judged by those laws, to which he professed submission. 
Hence at this time laws were wholly personal, not territorial'; 
Franks were governed by the laws of the Franks, Romans by 
the laws of the Romans ; but as the Franks, who gained pos* 
session of the northern provinces, treated the Romans with 
contempt, in these provinces the civil law insensibly gave 
place to the usages of the conquerors. But the Goths and 
Burgundians, who settled in the southern provinces, were 
more lenieiit towards the inhabitants ; who therefore retained 
the laws to which they were accustomed, finding their observ-^ 
ance occasioned no civil disabilities, as it did in tiie patrimony 
of the Franks(«). 

The civil law, which thus remained in force in the southern 
provinces, was preserved in the code of Theodosius and the 
writings of the mpre early jurisconsults : for at this time the 
western parts of Europe were not included in the empire 
of Justinian(o). As the night of the middle ages came on, the 
texts of the law were lost or forgotten ; and the law itself sur- 
vived as a traditionary usage or species of customary law(|?) ; 
but when the compilation of Justinian was recovered and 
taught in the twelfth century, it was immediately received as 
law in the provinces, which had before adhered to the laws of 
Rome. Thus it was that the civil law maintained its authority 
in the southern parts of France amidst all the changes and vi- 
cissitudes of the government(g). 

(») Montesquieu, Esprit de» Loix, f. xxviii. ; Encyclopédie de M» 
(T. îlembert, aub voce» Droit Fraiu 

(o) Fleurtfy Histoire du Droit, &c. p, 10, 11, 60, et aeqq, 
{p) Domat, Introduc. Treat» of Laws, v, i,J&, 51. 
isi) Encyclopédie Method, Jurispru, au mot Code, 
G 
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The sources of the customary law are discoverable in the 
ancient usages of the Gauls, in the Roman institutions, in the 
codes of the Franks and other barbarous tribes which conquer- 
ed Gaul, and in the capitularies of the kings of France. All 
these are valuable only as objects of historical curiosity ; for 
their authority and their very being fell into temporary oblivion 
during the disorders of the dark ages, when ignorance and an- 
archy pervaded Europe. At this period tradition took the 
place of written rules ; and of course the laws became uncer- 
tain and fluctuating. Fiefs becoming perpetual and hereditary, 
the barons usurped all the power within their reach, claiming 
the rights of sovereigns over their vassals, making war on their 
neighbors and establishing rules for the government of their 
particular dominions. The consequence of this was, that every 
province acquired a dialect and laws different from every other 
province. The inhabitants of cities were obliged, also, to se- 
cure their internal safety by peculiar laws. The serfs of pow- 
erful barons were often liberated on certûn conditions, which 
afterwards became the law by which those persons were gov- 
erned. And the turbulence of the barons, a^ well as liie un- 
settled state of the whole country, prevented any thing like 
concert in the enactment of laws, except within the narrow 
limits of a single village, city or seigniory(r). 

By these means it happened, that, when learning and the 
libend arts began to revive, the only laws known in France 
were the diffèrent usages of the several parts of the kingdom. 
The discovery of the civil law, as we have seen, gave the soutii- 
ern provinces a written code and record of the laws, which they 
were then obeying as customs ; but the northern provinces long 
continued subject to the inconvenience of having no laws, ex- 
cepting an imperfect and uncertain mass of contradictory 
usages. In the eleventh, twelfth and thirteenth centuries a 

(r) Fleurtf, Histoire dn Droit Fran. ; Montesquieu, Esprit des Loix, 
I, xxviii. 
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few of these were committed to writing in the form of charters 
granted cities or afiranchised serfs, books composed bj practi- 
tioners and even custumaries compiled for one or two provin- 
ces. But as all these were defective and inadequate, Charles 
YII, having driven the English from France, published an ordi- 
nance in 1453, in execution of a design already formed bj his 
predecessors(s), requiring all the customs to be reduced to 
writing and verified by the practitioners of each country, and 
then examined and authorized by the great council and par- 
liament; and directing that the customs thus collected and 
approved, and those only, should be observed as laws(t). 
Learned writers declare that this collection was intended to 
be merely preparatory to the compilation of a grand and uni- 
form custum^ry for the whole nation(îe). But so many obsta- 
cles interfered with this design, that it was never accomplished, 
and two hundred years elapsed before a correct and full col- 
lection was made of the original customs prevailing in the 
kingdom. . 

The ceremonies attendant on the collection of these customs 
«were long and complicated ; it being necessary that the com- 
pilation should be ordered by the king, made on the spot by the 
judges and municipal magistrates, approved and auilienticated 
in an assembly of the three states and finally enregistered by 
the parliament(r). The peculiar customs of each province or 
city, when thus collected and published, formed its custumary. 
Jurists enumerate sixty general customs, that is, such as were 
observed in whole provinces, and three hundred local customs, 

(s) Encyclopédie de M, d*Aîembert^ mi, mot Coutume, p. 412. 

(t) See the words of the Ordinance in JDéniaart, Collection de Juris- 
prudence, dite, prelim, p, 66. 

(tt) Fleury^ ffiêtoire du Droit, &c, p. 90, 91. Philippe de Comines 
in his Mémoires says, tliat Louis XI dé sir oit.., que toutes les coutumes fus' 
sent mises en Francois dans un beau livre, 

(«) Fleury^ Histoire, ^c. p, 93, 94 ; JDénimrt^ Collection de Jurisr 
prudence^ &c. ^ v, p. 666. 
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which were obsékred only in a particular citj» borou^ or 
village : most of which have been tiie subject of commen- 
tariea(ir). 

Allhough it appears, from what has been said, that a terri- 
torial distinction arose between the countries governed by tiie 
civil and custoiimry laws, it does not by any means follow that 
these laws had no resemblance in their details. Many coun- 
tries;, where the civil law was the law of the land, had their 
customs also(a7) ; and all the countries were largely indebted to 
the civil law for some of their most essential regulations, which 
the defective usages of the feudal system could never afford* 
The prevalence of the civil law was increased by the ecclesias- 
tics ; for although one of the canons forbids any person to teach 
or learn the civil law in Paris and in the neighboring cities under 
.^ain of excommunication(y) ; yet it is evident that the canoii 
law would greatiy tend to diffuse the study and authority of 
the civil law, from their striking similarity(^). And this effect 
was farther promoted by the superstitious respect, which, on 
the revival of letters, was bestowed on every thing bearing the 
name of ancient Rome(a). « 

. (w) CamuB^ Lettre mr la Profession d*un Avocat ; Dénûarty Collection 
de Jurisprudence^ t. v, p. 679, 680 ; Encyclopédie ubi supra^ p» 413. 

(x) Encyclopédie ubi supra, p. 414 ; JDénisart ubi supra^ p» 67^, . 
175. 

{y) Decretal Qregor, U v, t, 33, c. 28, super specula^ extra deprroile» 
^»,j& 703. 

{s) FleUry^ Histoire, ijfc. p, 54—57. 

(a) The influence of the clergy in preserring the civil law during 
the middle ages is thus alluded to by Mr. Wheaton, in his eloquent and 
comprehensive review of the history of international law. The utility of 
the rules of justice recotmnended them even to barbarous minds ,- and it was a 
fortunate circumstance for the return of civilization in Europe, that the in- 
terests of the clergy, the most powerful and enlightened order of men in tfuit 
age, induced them to cherish -whatever of respect -was continued to be profes- 
sed for those rules during the prevalence of feudal barbarism. See Anni- 
versary Discourse delivered before the J^erw-Yorh ffistorical Society, p* 25. 
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In addition to the dvil imd customary law, wkich prevailed 
in the several provinces» there was another source of municipal 
kwSy which were not confined within gengraphical lines, but 
were equally bindii^ throughout the kingdom, namely, Ihé 
royal edicts. Laws emanating from the king bore different 
names in succes^ve periods of tiie monarchy, being at one time 
denominated capitularies, and at another establishments, and 
being finally distinguished into letters-patent, edicts, declara- 
tions and ordinances. The power of tiie king in this respect 
was originally very limited, bdng checked by the great barons, 
who mi^t refuse obedience to his edicts, and by the parlia- 
ments, which often c^^séd the registry, publication and exe- 
cution of them as laws ; but in latter times, when the great . 
fiefs were all annexed to the crown and ^e power of parlia- 
ments had declined, edicts were registered as a matter of 
course, and instantly acquired the force of laws of the most 
comprehensive nature(6). These edicts or ordinances were 
therefore laws enacted by the sole authority of the king in abro- 
gation, amendment or confirmation of existing instittition8(c). 

They were various in their character and objects, and, al- 
though more generally calculated merely to extend the power 
of the crown or subserve the pui|)oses of temporary policy, yet 
they were sometimes provident codes of the most general and - 

(6) Ineffectual remonstrances were often rtiade against the registry 
of «diets ; but the parliaments seldom persisted in opposing the will 
of the king. The famous anecdote of Louis XIV, who, when the par- 
liament intended to assemble on the subject of one of his edicts, entered 
the court in a hunting dress with -boots, having a whip in his hand, and 
positively forbade their assembling, is a remarkable instance of the 
weakness of parliaments. Siècle de Lotàa XIY, c. 25. 

(c) Encyclopédie de M. d^Atemhffrt, avb voce Ordonnance / Fleun/, 
JBistoircj ^c» p. 95^100; Dénùart, Collection de Jvritprudence, dis* 
prélim, 67, 68 ; Evam^ PotMer, lntrodtic.,p, 54. 

Many collections of the ordinances were made at differeift times^ 
under various forms and names ; and many commentaries have appeared 
upon the most important ordinances* 
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unequivocal utility. Such, among others, were the ordinance» 
for the regulation of civil and criminal process, of the colonies, 
of inland commerce and of marine affidrs, issued by Lewis 
Xi.Y(d). His celebrated marine ordinance may be considered 
a fiEur example of those ordinances, whose chief aim was the 
national good ; and a description of the manner, in which it 
was prepared, will apply to similar undertakings of that ambi- 
tious monarch. A compilation was first made of all the ancient 
maritime laws, in which they were collated and illustrated with 
notes and the opinions of learned authors ; afterwards a special 
commission was appointed to visit all the ports in the kingdom, 
collect the 'laws, usages and maxims obeyed in the several 
courts of admiralty and remark the defects in the principles 
and forms according to which justice was there administered ; 
and lastiy a complete code of maritime law was extracted from 
these documents, which long remained unrivalled in modem 
times as a specimen of enlightened legislation(6). 

Nor were these three principal species of laws, with all the 
commentaries written upon them, the only regulations, which 
prevailed in the country. The decrees and decision of parlia- 
ments, althou^ not absolutely considered in the light of laws, 
were allowed to fix many doubtful points, which the common 
law left undecided. Until the publication of the marine ordi- 
nance there was no written maritime law in France ; and even 
afterwards cases occuired, which timi ordinance did not com^ 
prehend ; so that merchants and jurists were obliged, as we 
now are, to have frequent recourse to the usages of the sea 
and the writings of experienced men on the subject of naviga- 
tion. Finally, the canon law was of supreme authority in 
ecclesiastical affairs, and therefore constituted a very copious 
and comprehensive portion of the laws of the kingdom(/). 

(rf) ftfltairâ, Siècle de Louie XIV, ch. 29. (e) See post note SSy p. 158. 

(/) The history of the law of France is found in the books cited in 

the preceding notes, to which may be added Butler* s Hara Jurithcit i 
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The most superficial observer will perceive how desirable it 
must have been, that some powerful mind should arise to give 
method, fixedness and uniformity to these complicated institu- 
tions. Such a task was reserved for Pothier. No man of his 
nation or age possessed more clearness and precision of thou^t, ^ 
more perspicacity of judgment, more extensive and profound 
legal information ; and therefore no man was better adapted to 
commence the reformation of the laws of France. And an ex- 
amination of those admirable treatises, which occupied him the 
remainder of his life-time, will satisfactorily prove that he did 
in fact commence this reformation. 

In 1761 first appeared the masterly work of Pothier on the 
nature, qualities and consequences of moral and legal obliga- 
tions, entitied Traité des Obligations selon Us Régies tant du 
Far de la Conscience que du For extérieur, which immediately 
became one of the classical law-books of France. The treatise is 
divided into four parts. The first part discusses the essence and 
effects of obligations, in which are considered the nature, kinds 
and defects of contracts, the persons by whom and the things 
as to which contracts may be made, the effects of contracts and 
rules for their interpretation, the parties and objects of other 
sources of obligations beside express contracts, the effect of 
obligations in general on the debtor and creditor, and the dam- 
ages arising from the non-performance of obligations. The 
second part relates to the different kinds of obligations, com- 
prehending an account of eleven divisions of obligations, of the 
different modifications and conditions under which obligations 
may be contracted, of the nature of divisible and indivisible 
obligations, of penal obligations and finally of accessory obliga- 
tions. The third part, concerning the ways in which obligations 
are extinguished and the different estoppels or prescriptions 
against the claims of creditors, describes the legal effectif pay- 

Bemardi^ E»9ai tur let Révolutions du Droit: Encyclopédie Méthodique, 
Jurisprud,^ aux moto Coutume^ Droit Fran,, Ordonnance, 
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ment or proflkr of payment, the nature of novation, the release 
of a debt, compensati(m, discharge by confusion, extinction of 
an obligation when tiie thing due ceases to be susceptible of 
obligation, estoppels and prescriptions and other ways in which 
, obligations are barred and extinguished. The last part regards 
the proof of obligations and of their discharge, including written 
evidence by original auth^tic titles, private papers and copies, 
parole evidence, confession, presumptions, authority of judg- 
ments and tlie oath of the parties concerning the matter in 
litigation(^). 

The treatise, of which we have drawn this outline, evident- 
ly comprises the most elementary and important branches of 
municipal law, and served, according to the design of its au- 
thor, as an introduction to a aeries of essays on all the species 
of express or implied contracts recognised by the laws of 
France. Every subsequent year of Pothier's life produced a 
new work ; and he left behind him a large number of manu- 
scripts nearly ready for the press, most ^f which have since 
been published. Treatises on the contract of sale, right of re- 
demption, constitution of rent, exchange, letting to hire, part- 
nership, beneficence, deposit, insurance, marriage, community 
and dower, among others, appeared during the life of Pothier ; 
and soon after his death, treatises on fiefs and the remains of 
the feudal tenures, testaments, successions, hypothecation and 
other subjects of less importance(^). Their merit and exe- 

(^) The Traité de» ObUgatUma has been translated by Evans ; but 
the mass of illustrations accompanying his translation doubles the cost 
of the book) without proportionally inci easing its actual value. 

(A) The following list contains the titles of his treatises. The 
Traité du Droit de Domaine was the last published in his life-time. ^ 
Trmté des Obliffatiom, Traité du Contrat de Change. 

du Contrat de Vente, U du Contrat de Louage* 

de9 Retraite. du Contrat de Bail à-rente. 

du Contrat de Conetitutiott de deo Contrat» de Louage mat*' 

Bente^ & itime». 



LIFE Of POTHIEll. .'^Oty 

tution are so umform, that, if their author had lived to complete 
his plan, thej would have formed a perfect system of the law 
of contracts ; and we may therefore consider them all under a 
single view, as possessed of the same general characteristics. 
In each of them, the plan comprehended all the parts of the 
subject, the definitions were exact and logical, and the divis- 
ions grew out of the definitions in the roost natural and system- 
atic order. The discussions in them were not extended into 
minute and diffuse details, nor were they narrowed into dry, 
hard and unprofitable sketches ; they were luminous, yet com- 
pressed, views of the most useful principles, illustrated by clear 
examples, and applied to the cases, which ordinarily arise in 
the practice and theory of jurisprudence. Pothier was not 
contented with a mere compilation of legal authorities : he re- 

Traité du Contrat de Société. Traité des Fiefi^ Censivea, Relevoi- 

dea ChepteU, aona et Champarta» 

dea Contrata de Bienfaisance. des Tuteîea et de la Garder 

du Prêt-à Usage. noble, 

du Contrat de Prêt de Con» dea Servitudes* 

aomption. dea Donations entre-vifa- 

du Contrat de Dépôt et de de la Légitime* 

Mandat* dea Teatamena, 

du Contrat de Nantissement. dea Substitutions, 

des Contrata aléatoires. dea Succeaaiona. 

du Contrat de Mariage de V Hypothèque» 

de la Communuute, de la Subrogation» 

du Douaire. de la Vente dea Immeubles 

du Droit ^Habitation. par Décret, 

dea Donationa entre Mari et , de la Procédure civile et 

Femme. ' criminelle, 

du Don mutuel. de la Repreaentation, 

du Droit du Domaine de dea Réparationa dea Bénéfi- 

Pi'opriété. ciera, 

du Droit de Poaaeaaion. 
Various editions of these works have been printed, of which it will 
be sufficient to name that of Orleans and Paris, in 28 vols, duodecimo, 
that of 1781 in 8 vols, quarto, and that recently published at Paris in 
octavo, which contains a collation of the text with that of the new Codc^ 
d 
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duced the customary, tiie civil and the positive law to one har- 
monious whole, enabling them mutually to throw light upon 
each other, and conduce to the same end of justice and reasmi. 
Thus it was that each of his treatises afforded a finished view of 
the laws of France with respect to the particular ccmtraot under 
considefation. These treatises were therefore not valuable in 
one province alone, nor solely adapted to the purposes of spec- 
ulative jurists ; but were equally serviceable to the citizen, the 
magistrate and the scholar in eyetj part of tiie kingdom. 

It is remarkable of these tracts» that they do not comprise a 
bare system of legal doctrines, but also teach the principles of 
moral justice ; so that here we may find at once what rights we 
can judicially enforce, and what we can claim as our equitable 
due. Without a knowledge of existing laws, moral science is apt 
to become abstract, theoretical and visionary : as without being 
elevated by connexion with morals, jurisprudence degenerates 
into an arbitrary and capricious collection of positive enactments. 
Pothier never allowed himself to wander from his legal pursuits, 
excepting for the purpose of studying theolo^ as united with 
moral philosophy; and these investigations he made subservient 
to the chief aim of his life, namely, the advancement and eluci- 
dation of the science of law. Hence the pure morals inculcat- 
ed in his works are no less a merit, than his exactness and 
precision in stating the municipal laws of his country. 

His style is perspicuous, accurate and simple, but without 
any of the elegancies of composition : for he conceived precis- 
ion to be the most essential quality of legal writings. The 
clearness, with which he thought, imparted a corresponding 
clearness to his language, and gave him the greatest facility in 
expressing his opinions ; but tiiis very facility prevented his 
employing any labor in polishing his compositions. In short, 
the merit of his style is its perfect precision : an excellence, 
which is so rare in writers of ordinary talents, and which oc- 
curs so frequentiy in the works of accomplished lawyers. 
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lliere is nothing in it redundant, nothii^ deficient; every 
word possesses -so much efficacy, that it could not be spared 
without material injury to the sentence where it stands ; nor 
could any addition to the sentence increase its clearness or 
comprehensiveness. Such is the style, which every legal 
writer should mleavor to gain, as the most exact, forcible 
and appropriate for thei science of juri^rudence. 

Pothier lived long enough to hear his works cited as au- 
thoritative in courts of justice, to attain the character of an 
ojraclein legal topics and to perceive the universal diffusion 
of his writings, principles and fame ; but he died before he 
■could fully understand the greatness of the benefit, which he 
had conferred on the laws and people of France. The me- 
lhodi<eal abridgment of the law of contracts, which his trea- 
tises contained, was so general in its application, so perfectly 
accurate, and so perspicuous and comprehensive in its details, 
•that a reformation of the national jurisprudence was now 
grown, comparatively speakkig, easy of accomplishment And 
therefore, when the revolution had swept away all the ancient 
landmarks oi prmpertj» rig^t, religion, law and government, the 
publication of a new code of laws, instead of the multifarious 
laws before existing, was amoi^ the first and dearest projects 
conceived by republican France. Of the learned authors, 
whose writings were consulted in the compilation of this code, 
none was more closely followed than Pothier(i). He was, in 
fact, the general authority, the textuary jurist, with reference 
to whom the new code was constructed ; and to him, therefore, 
is due much of the merit of a system, which, abolishing the 
troublesome distinction between countries of written and 
customary law, has established one consistent, uniform and 
comprehensive code throughout the kingdom of France(A:). 

(i) See the edition of Pothler's Traité des Ohli^ration» collated with 
the new code préf. 

(Jc)Bt)t Moàma/rCê TranalaHon of the Commercial Code g Axuni'i Mar, 
Laitt^ V, \yp, 394, 395; and Uoffman^ê Course of Legal Study^p, 229. 
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Pothier had no taste for public life, nor any of those quali- 
ties which lead to political distinction. In 1747 he was ap* 
pointed échevin{r) of his native city ; but he had no sort of 
aptitude for this office, and therefore attended very little to its 
functions. By this neglect he lost nothing in the estimation 
of his countrymen, because they knew him to be more usefully 
and honorably engaged in those pursuits, where his talents^ 
information and activity were most distinguished. 

Assiduously employed, then, in fulfilling the duties of a 
judge and professor, in illustrating the laws of his country and 
in acquiring the most durable reputation as a jurist, Pothier 
lived to the advanced age of seventy three years, enjoying al- 
most uninterrupted health through life in consequence of his 
temperance and regularity of manners. He died March £d« 
1772, after a short illness of six days, oi a lethargic fever. 
His death was universally regretted, all his fellow-citizens 
striving to show their respect for his memory. As a particular 
distinction public services were performed on his account iu 
the principal church of the city, to which the several corpora- 
tions were invited, and his epitaph was engraved on marble in 
letters of gold by order of the municipal authorities : a mark of 
esteem almost unexampled, which, however, his extraordinary 
merit was thought to claim(m). Eulogies were also pronounced 
on his character in the presidial and university(n). 

(J) The word éeheviru^ in low Latin scabini^ denotes the municipal offi- 
cers established in many cities and borougbs to superintend the affairs of 
the corporation. Encyclopédie Method, Jurifprud,, au mot Echevin» 

(m) His epitaph is in the following terms : 

Mcjacet Roberttu Josephus Pothier y virjurit peritia^ agui studio, scrip' 
Ha coneilioque, amnd candore^ iimplicitate morum» vitx aanctitaie praciarus. 
Civibita singulis, probis omnibus, siudiosa juventvti^ ac maxime pauperibus^ 
quorum gratia pavper ipse vixit, aternum sui desiderium reliqvit, anno re- 
paratx salutis MDCCLXXII, atatis vero sua LXXIIL 

Praf^ctus et JEdile», turn civitatis nomine quam suo, posuere* 

(n) The first by M, Le Trosne in Fj-ench, the second by M. Breton 
in Latin* 
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The death of the good and great can neyer be otherwise 
than premature ; and that of Pothier, long as he had lived, was 
unquestionably a national calamity ; for he died in the midst 
of his usefulness, his faculties unimpaired, and his legal writ- 
ings and designs but half finished, without leaving behind him 
his equal as an upright and indefatigable lawyer. Regarded; 
with reason, as a legal' authority, he was not only useful in 
the capacity of a judge, a professor and a writer, but he was 
universally consulted by magistrates and others in different 
parts of the country by letter, or in his house by persons be* 
longing to the province, for the determination of abstruse points 
of law. His residence was a sort of public tribunal, where an 
infinite number of suits was prevented by his counsels and in- 
terference. His correspondence was prodigiously extensive, 
and would, alone, have entirely occupied a person less highly 
gifted than himself with talents, application and legal ardor. 

On the bench he constantly exhibited, in an eminent degree, 
a zeal for the support of justice, a disinterestedness of exertion, 
an untainted integrity, an assiduity of attendance, despatch in. 
the conduct of business and promptitude in arriving at the solu- 
tion of difficulties, which plainly marked him out among all his 
associates in the presidial. His fondness for expedition some- 
times drew upon him the reproaches of advocates ; for if they 
wandered from the point or maintained false prinpiples, he 
could not restrain his impatience nor avoid interrupting the 
discussion. Such a proceeding would not, of course, be well 
received by advocates ; although it would obviously tend to 
the furtherance of justice. Another peculiarity in his manner 
as a judge was the rapidity with which he could see through 
the merits of a case, before inferior minds were able to compre- 
hend even its nature. To persons of ordinary capacity the 
quickness, with which a skilful judge makes up his opinion on 
the matter in dispute, appears hasty and rash ; they cannot 
conceive of his penetrating the obscurities of an intricate ques* 
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tien as it were at a glance ; their own experience of the maïiner 
of understaBding such a question affords them no precedent 
for anj thing but slow, gradual, elaborate investigation. But 
it is this rapidity of decision, which distin^ishes the superior 
mind. That is a powerful intellect, which, with apparent ease, 
grasps the most profound and diversified truths, separates them 
from the technical subtleties with which they had been min- 
gled, overleaps the trivial doubts and factitious obstacles, bj 
which weaker minds are confounded, and presents to us, at 
once, the desired principle divested of unimportant circum* 
stances, of errors and of obscurities. Such a faculty has be- 
longed to the most eminent judges, and in none has it been 
more remarkable than in Pothier. 

In criminal trials it was always requisite to avoid assigning 
him cases, in which the application of torture might become 
necessary, as he could not bear the spectacle : a physical weak- 
ness, which, no doubt, was greatly confirmed by his conviction 
of the cruelty, injustice and absurdity of torture as a means of 
obtaining evidence or eliciting a confession. In every other 
respect he performed all the duties incumbent on his station 
witii alacrity. Nor can we readily censure him for declining 
to make use of an instrument, which nothing but an age of 
barbarism could have produced, and inveterate prejudice re- 
tained so long in existence. 

Pothier's industry was astonishing, and it is scarcely 
credible that he could write so many learned and elaborate 
works, considering how much he was occupied by his place in 
the university and his judicial functions, and how much he was 
interrupted by continual visits and letters for the purpose of 
consultation. But he had a surprising memory, great facility of 
exertion, and such an ardent love for jurisprudence, that he was 
never unprepared for any duty connected with his profession. 
All who came to seek his advice he heard with patience, and 
finswered with such propriety and good sense^ that none could 
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leave him without satisfaction. Sparing of his time for the pur- 
poses of amusement, he was prodigal of it for those of utility. 
Possesnng the talent of leaving an employment and resuming it 
i^in with, equal' facility, he was able to pay attention to many 
differeni subjects in the day without confuûon or distraction. 
He quitted his studies without fatigue of mind, because, al- 
though constantly engaged, he applied himself with moderation, 
and never continued his stucUes during the night. His supper, 
wJhich he took at seven, closed the labors* of the day, and left 
him at leisure for the society of his friends. 

In the course of his long life, a short journey to Rouen and 
Havre was almost the sole intemiptiQU, which he voluntarily 
Hiade, in the re^ar routine of his pursuits» While he was 
composing his great work on the Pandects, he was obliged to 
withdraw for a short time from his business, and retire to Lu(o), 
lor the benefit of repose and solitude. After he was appointed 
professorate commonly spent the vacations at the same place, 
and was most assiduously employed at a time which others de- 
voted to relaxation. Many of his treatises proceeded from 
Lu. His only amusements there were short walks after he 
had dined or supped, occasional visits, and riding on horseback, 
an exercise for which he acquired great partiality. 

He naver indicated the least disposition to marry, saying 
that he had not sufficient courage for it, and that he wondered 
at those who had; thinking, besides, that celibacy was the 
wisest course for one who was frugal of his time and was ex- 
clusively devoted to tranquil and studious retirement. That 
he wasi thereby enabled to execute more is indubitable ; since 
the very felicity of. a married life would have drawn him away 
from less agreeable occupations, and diminished his opportunities 
for extended usefulness. No person ever availed himself more 
&lly of his exemption from the cares of a family ; for he was 

(o) Lu is a town belonging to the dutcby of Montferrat in the north 
of Italy. 
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too careless of money and indifferent to the means of increasing 
his property, to attend to the management of his domestic af- 
fairs. He gave it up altogether to his servants, who governed 
his house, directed its expenses and relieved him from every 
thing which did not indispensably demand his personal interpo- 
sition. The same disregard of domestic concerns appeared» 
also, in his exterior, which was always neglected, and in his 
cabinet, where all his books and papers were thrown about in 
the greatest disorder. A man of such habits would obviously 
never seek after riches. This indifference for wealth did not 
proceed from the greatness of his fortune, which, however was 
sufficient for his purposes ; but from the disinterestedness of 
his character. In fact, he considered his superfluous posses- 
sions the patrimony of the poor as much as of himself; and 
therefore his charities were unwearied and boundless ; he 
denied himself all the luxuries of life, and sometimes almost 
its necessaries, that he might have the ^more to give in 
alms ; so that the inscription over his grave was literally 
true, that, for the sake of the poor, he himself submitted to 
live in poverty. 

Although second to none in that essential politeness of the 
heart, which consists in being indulgent towards the faults, and 
scrupulous of injuring the feelings, of others, he was destitute 
of all exterior politeness and elegance of manners acquired 
from intercourse with polished society. His diffidence was 
excessive and always rendered him timid and embarrassed in 
the company of strangers. His body was tall in stature, but 
ill-connected ; in walking, it inclined on one side, and his ^t 
was singular and inelegant ; he sat with his legs twisted togeth- 
er in the most ungainly manner ; and there was a peculiar 
awkwardness in his whole figure, conduct and deportment. 
His manners were, therefore, so little prepossessing, that a 
transient acquaintance would have tended to weaken, rather 
than confirm, a person's respect for his character ; and although 
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the goodness of his heart and simplicity of his feelings would 
soon become apparent to strangers, it would be long, before 
they would perceive any thing in his appearance answerable 
to the greatness of his reputation. 

In society he was aflfable, among his friends remarkably 
open, and always tranquil, serene and even-tempered. In a, 
circle of his intimate associates, his countenance became light- 
ed up with animation, and he would unbosom himself to them 
with a- simplicity, that was the more striking in a man of his 
superior talents and acquirements. Contention or dispute he 
never sought after ; but he was not displeased with others for 
opposing him, and generally examinefd the objections made to 
his opinions with calmness and temperance. Sometimes, but 
rarely, he suffered a hasty expression to escape from him in 
the heat and vivacity of debate, which his heart disavowed, and 
which was unlike the usual mildness of his deportment. It 
was always, however, advantageous to discuss a subject with 
him, because, when excited, he would enter into the question 
fully and heartily, and consider it with the greatest ingenuity, 
learning and acuteness. He seemed to argue with persons in 
conversation, as he would controvert the sentiments of an au- 
thor, apparently without any motive or interest but that of 
discovering the truth. 

In short, the personal character of Pothier was entirely 
amiable ; and his countenance indicated the suavity of his man- 
ners and the tranquillity of his soul. Seeking neither prefer- 
ment nor riches; ambitious only to acquit himself honorably 
in the station where his birth, taste and fortune placed him ; 
modest, unassuming and kind ; uniting dignity with simplicity 
of feelings; appearing affable, obliging and easy of commu- 
nication ; to the most faultless probity of principles joining 
unexceptionable regularity of conduct ; living a simple and 
uniform life unruffled by. passion; beneficent and charitable 
to the utmost extent of his means;— he showed tliat all hi^ 
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actions were dictated by tiie siBcerest attachsient ta thti 
duties of moralitj and religion(j7). 

{p) The materialB, from which this life was composed» may be found 
ÎJI the éh^e of Potiiier, pronounced by M. Le Trosne and prefixed to the 
quarto edition of Pothier's works ; in the élo^e by M. Leconte, printed 
in the duodecimo edition of Pothier ; and in the Latin disconrBe by M • 
Breton, prefixed to the second edition of the Pandectm. We have not 
been able to procure a life of Pothier by M. Jousse, published at Paris 
in 1772, and referred to in Hauboldi JrutUuHonet Jur» Bom, LitteroKht, 
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ON THE 

CONTRACT OF CHARTER-PARTY 

OR 

AFFREIGHTMENT. 

PRELIMINARY ARTICLE. 

1. The contract of charter-party is a contract for the hiring 
of shîips or vessels. 

Boyer,(l) president of the parliament of Bourdeaux, in the 
sixteenth century, gives as the etymology of the term charter- 
party. He says(a) it was formerly the custom in Aquitaine 
and England, to reduce agreements into writing on a chart, 
afterwards divided from top to bottom into two pieces, one of 
which was given to each of the contracting parties, who pro- 
duced them and put them together, when there was occa- 
sion to examine the terms of the contract. By the correspon- 
dence of the respective parts, they could ascertain the genuine 
original on which the contract was written, and thus defeat 
the designs of coutiterfeiters.(2) 

This contract is also denominated affreightment, from the 
word freight, which signifies the hire agreed to be paid for the 
use of a ship. A freighter is one, who hires a ship to convey 
his merchandise to any particular place. 

On the coast of the Mediterranean this contract is termed 
naulis, from naulum, which denotes the price a person agrees 
to pay for his passage, or for the conveyance of merchandise 
in a ship to any particular place. 

(a) Decis, 105, n. T & 8. Per medium charta inciâebatur et nç Jiebat 
^havta partita. 
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S, Ships may be hired for different purposes. Thus fisher- 
men hire barks for the fishing business ; in terms of war a ves- 
sel is hired bj corsairs for a cruise ; and a person may hire a 
place in a ship to pass from port to port. 

The most ordinary purpose, for which ships are hired, is the 
conveyance of merchandise. The letter of a ship usually 
engages to make this conveyance for the merchant. 

Of this species of contract we now propose to treat. 

3. It may be defined to be a contract by which a person lets 
a ship, in part or in whole, to a merchant for the conveyance 
of his goods ; the letter engaging to» transport them in his ship 
to the place of their destinaticm for a certain sum, which the 
hirer reciprocally engages to pay the letter as freight, that is, 
for the hire of the ship. 

4. A ship may be let to hire in whole or in part. 
Hiring a ship in part is either by the quintal or the ton. 
The quintal is a hundred weight. To hire a ship by tlie 

quintal, is to hire her for the lading and conveyance of so 
many hundred weight of certain goods. 

The marine ton is a space of forty two cubic feet.(6) To 
let a ship by the ton, is to let a merchant the space of so many 
tons, therein to lade and convey his merchandise. 

The letting of ships to hire, whether by the quintal or ton, 
is done in two ways, either purely and simply, or on condition 
that the letter- shall find in a certain time other freighters to 
complete the lading of the ship, which is called letting to hire 
by collection.(3) 

yalin(c) considers the condition accomplished, when the mas- 
ter has procured goods to fill up three quarters of the ship. On 
the other hand, if, in the time agreed on, enough to load three 
quarters of the ship is not found, the contract becomes void 
defectu conditioni»^ and therefore the master is not bound to 

(b) Marine Ord. des navires, art. 5. 

(c) Valin, Commentaire, u 640. 
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receive on board the goods of the freighters, who must look 
elsewhere for a conveyaace. 

Two different ways of making charter-parties or hiring ships 
may likewise be distinguished, namely, for the voyage or by 
the month. 

A vessel is let for the voyage, when the freight agreed on is 
a certain sum for the whole voyage» 

A vessel i» let by the month, when she is let for so much 
every month the voyage lasts. The time does not begin to rxm 
before the day when the ship sets sail, unless it is otherwise 
agreed by the parties*((l) 

5. This contract, in whatever manner it is made, being a 
true contract of hiring, all the general principles established 
as to the contract of hiring in my treatise on that subject, will 
be applied in the course of the present work. And we shall 
explain the rules belonging to the contract of charter-party^ 
which occur in the Marine Ordinance. 

To proceed systematically, we shall divide this first part 
into four sections. The first will be concerning the substance 
zsad form of the contract. The subject of the second will be 
the obligations contracted by the letter to hire, and the actions^ 
thence arising. In the third will be considered the rights of the 
freighter with regard to the ship he has hired, and his obliga^ 
tions. In the fourth we shall speak of tiie dissolution dT the 
contract. 

(jl) Marine Ord. chartes-part» art. S, 
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SECTION I. 

Concerning the substance and form of the contra^it 

ARTICLE I. 

Of the substance of the contract. * 

6. We have established, as a general principle, in the treat- 
ise of the contract of hiring, that three things form the sub- 
stance of the contract of hiring ; first, a thing to be hired and 
a use of this thing for which it is hired ; secondly, a hire ; and 
thirdly, the consent of tlie contracting parties as to the thing 
hk*ed, the use for which it is hired and the hire. 

According to this principle, three things constitute the sub- 
stance of the contract of charter-partj. First, a ship which 
may be let to the freighter, and a conveyance to be made in 
this ship of the freighter's goods to some place, which is the 
use for which the ship is hired. Secondly, a freight, that is to 
say, a hire of the ship agreed on between the parties. Thirdly, 
the consent of these parties, as well with regard to the ship 
and the use for which she is hired, as the freight. 

On the first of those things, which constitute tlie substance 
of this contract, we shall say nothing ; but the second and 
third will be summarily considered. 

7. I. There can be no contract of letting to hire without a 
hire ; for if one granted another the use of a thing without de- 
manding any price, this would not be a letting to hire, but a 
gratuitous loan.(e) Hence it follows that the contract of char- 
ter-party, being a contract for the hire of a ship, cannot exist 
without some freight to be paid by the shipper. If the captain 
of a privateer undertake to convey to a certain place, in his ship, 
a cargo of merchandise for his friend, without exacting any 
freight, this would not be a contract of hiring, nor consequently 
a contract of charter-party, but a contract of mandate.{4) 

(e) Yraité de louage^ n. 32. 
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All that we have said heretcfore on the price of hiring or 
hire naturally applies to freight. 

8. Although the parties generally explain themselves as to 
the sum intended for freight, still if a merchant lade his goods 
in the sight and with the knowledge of the master, without any 
explicit statement of freight, the contract is nevertheless valid, 
and the parties are considered as having tacitly agreed on a 
freight at the price usually paid for merchandise of a like qual- 
ity at the time and place of the shipment 

If the price vary, the merchant is to pay the mean price, 
and not the least, as some autiiors have thought.(/) 

9. There is a case, in which the freight, when not expressly 
stated, is accommodated to the highest price ; aiid that is when 
the goods were put on board without the knowledge of the 
master. As he might then land them before his departure, he 
can exact the highest price for freight if he voluntarily con- 
vey them to their destined port. Such is the decision of the 
Ordinance.(^) 

10. II. The consent of the parties contracting evidently 
belongs to the substance and essence of this, as of all other, 
contracts. 

This consent should take place with regard to the ship, the 
goods to be laden, the place to which they are to be conveyed, 
and the price of freight. Otherwise, if a merchant ship his 
goods without the master's knowledge, there is no contract for 
want of consent, and of course no obligation on either side. 
And therefore the master, who finds merchandise in his ship 
without having consented to let her for that merchandise, may 
disharge it on shore.(fe) * 

This may be done even when the merchandise does not 
overload the ship ; for it ought to be in the power of the mas- 
ter to put on board his vessel only such a cargo and such goods 

(/) Pothier, Contrat de la vente^ n. 28. 

is) Dnfret. art. 7. (A) Ordin. Du fret. art. 7. 
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• 

as he fhinkfi» {M*oper, and to let her only to sach persons as he 
thinks proper. 

The Ordinance does not say at whose ezpease the master of 
the Mp may land the goods ; but it should clearly be dcme at 
tiie charge of the merchant, who clande^nely put them on 
board» and from whom the cost of unloading may be de- 
manded. 

For the same reason the master is not obliged to sign a Ul of 
lading for the merchandise. 

11. When the i»aster, on preceiving that goods have been 
put on board his ^p without his knowledge, proceeds to sea 
in that condition, he is deemed, by thus knowingly retaining 
the goods, to have consented to let his ship for their convey- 
ance at the highest freight similar merchandise bears in the 
market ; and the merchant, on his part, is deemed to have 
agreed to give this freight by loading his goods without the 
master's knowledge : this mutual consent, which is presumed, 
is enough to constitute a contract of charter-party. 

1£« Suppose the master did not perceive the goods till after 
he set sail : may he land them in the first port at which he 
happens to touch ? yalin(i) makes a distinction in this respect 
If the goods overload the ship, he can, after taking advice of 
the ship's compimy, land them, provided he leave them in the 
hands of a solvent person and notify thereof the merchant to 
whom they belong ; but if the goods do not oveiioad the ship, 
they shall not be discharged on the passage. 

He had a perfect right to land them before his departure, 
because the affair was then res intégra, and he would restore 
the merchant to the same situation in which he was before the 
goods were put on board. But when the goods are gone to sea, it 
ceases to be res intégra, and the master is bound to carry them 
to the end of the voyage. This obligation does not arise from 
the contract of charter-party ; since the master, having been 

(i) Commentaire i. 64r9 ^^* 
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i^oraut at the time he set sail that the goods were on board» 
cannot be presumed to have consented to let his ship for their 
conveyance ; and of course there could have been no contract : 
but tills obligation grows out of the law of nature, which, com- 
manding us to cherish mutual good-will, and exercise benefi- 
cence, forbids our doing a thing, which, al^ough in itself per- 
mitted, would cause considerable \osS to another without 
affording us any considerable advantage. Thus, although the 
discharge, which the master might make in his passage, of 
goods put on board without his knowledge, should be permit- 
ted in itself, since he never engaged to make the conveyance; 
still he ought not to make a discharge, which would procure 
him no considerable advantage, because it is supposed that his 
ship is not overloaded, and which would do considerable dam-* 
age to the owner of the goods, who might be unable to find 
another ship to convey them to the place of their destination. 
Besides, if the merchant is chiefly in fault for having loaded 
the merchandise without the master's knowledge, the master 
himself is not exempt from blame in neglecting to examine, 
before he set sail, the goods on board his ship. 

What we have said is applicable only to the case in which 
the ship was let to several persons by the ton or quintal ; but, 
if she were freighted altogether by a single merchant, the mas- 
ter would be justifiable in landing, at the first port he should 
enter, goods shipped without his knowledge ; for if the goods 
are such as would injure the sale of the freighter's goods when 
carried to the same market, the master has an interest in leav- 
ing them behind ; because if he should convey them to the 
place of their destination without the consent of a merchant 
who had chartered the whole ship, the master would be an- 
«werable for the damages(5) suffered by the charterer, 
2 
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ARTICLE II. 



Of the form of the contract of charter -f arty. 

13. What the Ordinance prescribes, as the form of the con- 
tract of charter-party, concerns only the proof, not the sub- 
stance of the contract ; it becomes perfect and valid bj the 
sole consent of the parties contracting : although it should not 
have been reduced to writing, their oblij^ations are not the less 
fixed in equity ; and even in a court of justice, for default of 
evidence, each one may tender the other a decisory oath (6) on 
the contract and the conditions it comprises. 

14. The Ordinance declares,(À:) in the first place, that a 
written instrument for charter-parties shall be made ; it there- 
by excludes parole evidence ; but by the words shall he reduced 
to writing it leaves the parties a choice of executing this in- 
strument in the presence of a notary or under private sig- 
nature. 

Yalin remarks on this article, that a notary is not indispen- 
sable ; and that, if the master cannot write, the broker, by 
whose agency the business is negotiated, may subscribe for the 
master ; for that, although brokers are not properly public 
officers, still, as they are commissioned by the admiral and 
sworn in court, custom and the good of commerce have estab- 
lished that their signatures should supply the place of that of 
parties who cannot write, and should be good evidence. 

It is astonishing that Valin should have supposed that there 
are masters who cannot write ; on the contrary, one article of 
the Ordinance,(Z) which purports that no one shall be master 
without undergoing an examination, and another,(w) which 
requires the master to keep a journal, alike take it for granted 
that he can write ; and so does Valin himself (n) in another 
place.(r) ^ 

(Jc) Des chartes-part, art. 1. Q) Li v. ii, tit. 1, art. 1. 
(m) Ibid, art. 10. (») Comment, i. 455. 
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The same author informs us, that the hiring of small vessels 
which coast from place to place, and especially of those within 
the jurisdiction of the same admiralty, is not reduced to writ- 
ing, and that it is esteemed sufficient to remit the captain an 
invmce containing a memorandum of the goods and the sum to 
be paid for freight, which is addressed to the consignee.(o) 

15. The Marine Ordinance(p) enumerates the contents of an 
instrument of charter-party in the following words. The char» 
ter-farty shall contain the name of the ship and of the port to 
which she belongs, the name of the master and that of the 
freighter, the place and time of loading and discharge, with 
what concerns delays and stoppages ; and the parties may add 
thereunto all other conditions on whidi they agree. 

Although it may be well for a charter-party to contain every 
thing mentioned in this article, still the omission of either of 
these particulars will not vitiate the contract : which follows 
from the succeeding article, where an instrument of charter- 
party is supposed binding which took no notice of the time of 
loading and discharge. 

16. In execution of the contract of charter-party the master 
of the ship ought to give a bill of lading, that is, an acknowledg- 
ment of the goods he has received on board the ship and of 
the conveyance he undertakes. 

These instruments are called on the coast of the Mediter- 
ranean, policies of lading. 

The Ordinance(^) requires that bills of lading should be 
signed by the master or by the clerk.(8) 

The signature of the clerk, when there is one, binds the 
. master ; the clerk becoming in this respect the master's agent. 
It likewise binds the owners of the vessel as much as if it 
were the signature of the master himself. 

When the master has shipped goods on his own account, as 

(o) Sur P Ordonnance, i. 618. {p) Chartet-part. art. 3. 
(g) Connoiase, art. 7. 
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he cannot gire himself a bill of ladingy he Bhould take one 
s^ed by the clerk and pilot. 

I*T. The Marine Ordinance(r) requires the bill of lading to 
contain the quality, quantity and mark of the fnerehandiêet the 
name </ the shipper and of the consignee, the plates of depart 
ture and discharge, the name of the master and of the ship, wiA 
Hhe price of the freight. 

polity should be understood <tf the generic and exteri^n* 
quality, for instance so many bales of cloth,, so many cases of 
indigo ; but it is not necessary to say the indigo is dry and 
well-conditioned, nor that the cloth is of such a particular sort; 
and even if this were mentioned, the master would perform 
his contract by producing the specified number of cases of 
indigo or bales of cloth marked with the freighter's mark ; the 
merchant is not permitted to prove the cloth or indigo differ- 
ent in quality from what is stated in the bill of lading, because 
the master is under no obligation to know that circumstance. 

^antity denotes so many cases, so many bales, &c. Some- 
times the weight of the cases or bales is added ; but if the 
master have not verified the weight, he subjoins to the signa- 
ture of the bill of lading, the words without approving, or as 
said to be ; and the freighter cannot oppose this restriction» 
nor exact a pure and simple signature, unless he offers to veri- 
fy the weight at his own charge in the master's presence.(9) 
Observe however, that, if the master be not obliged to render 
the precise weight mentioned in the bill of lading, he is at 
least obliged to produce the packages and chests full and well- 
conditioned, under pain of being answerable ibr the damage 
of the merchant. 

The mark of the goods should be specified as a mean of 
ascertaining whether the bales or cases, delivered at the port 
of discharge, are the same which had been shipped and that 
others have not been substituted. 

(r) Des comtois* art. 2. 
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The name of the shipper, that is, of the merchant who ship- 
ped them, tmd of the comignee, that is, of the person to whoni 
thej are sent at the place of their destination» are required ; 
but if there should be some error in these names, it is of no 
consequence, provided the persons are otherwise plainly 
designated* 

When there is an instrument of charter-party, it is useless 
to mention the price of the freight in the bill of lading ; and 
this price, if found in neither of the papers, is to be governed 
by the rules laid down in the preceding article of this section. 

By the Ordinance(s) bills of lading should consist of three 
parts, one of which remains witii the shipper^ anotiier is sent 
to the consignee of the goods and a third is retained in the 
hands of the clerk or master. 

We shall hereafter consider how far a bill of lading is evi- 
d^ce^(10) 

SECTION IL 

Of the obligation, which the letter contracts by the contract of 
charter -party, and of the actions thence arising. 

18. The chief obligation incurred by the letter to hire, and 
one which grows out of the nature of his contract, is that he 
enable the hirer to use the thing hired for the purpose intended 
by the parties : as we have seen in considering the contract 
of hiring.(^) 

Accbrding to this principTe the owner of a ship let to hire 
promises the freighter the use of the ship to convey his goods 
to the place of their destination; which is the purpose for 
which the ship is hired. 

19. The master of the ship being authorized by the owners 
to make contracts relative to the ship, he is usually the letter 
to hire who contracts this obli^tion. 

(c) Dea connoië, art. 3. 

(fy Du Contrat de limage^ part ii, ch, 1. * 
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There is a difference betweea the case in which the whole 
ship is hired by one person, and that in which she has been let 
bj the ton or quintal. We shall treat of this difference in one 
article ; in another explain the several heads of the obligation 
contracted by the master in whatever form the ship is hired ; 
and in a third describe the action de conducto against the mas- 
ter and the action &xercitoria which may be had against hit 
principals. 

ARTICLE I. 

On the different obligations contracted by the letter to hire of a 
ship in the case when the whole ship is hired by one person 
andrin that when she has been let by the quintal or ton. 

20. When the whole ship has been chartered by one person, 
the master is bound to afford him the use of the ship entire and 
exclusive of all other persons during the continuance of the 
voyage. If the goods of such freighter do not complete tlie 
lading, which the ship is able to carry, the master cannot grant 
another person the room left without the consent of the 
freighter : according to the decision of the Marine Ordi- 
nance.(u) The charterer is entitled to the full enjoyment of 
the ship he has hired ; and is not obliged to have her carry 
more than he thinks fit; and the master has no right to 
complain, provided he receives merchandise enough to secure 
the freight 

21. Even if the freighter, after making his contract, gives 
the master permission to fill up the ship with the goods of a 
stranger, it is only upon condition the master account to him 
for the freight ; for as the charterer hired the whole ship, all 
her profits belong to him, and of course the freight she may 
earn by conveying any other person's merchandise. 

The Ordinance is of this import where it says :{v) if a person, 

iu) Du fret. art. 2. (v) Ibidem. 
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fvko has hired the whole ship, do not give her a full cargo, (he 
master cannot complete her lading ttnih other goods, withotd 
the consent^ of the charterer, nor without accounting to him for 
the freight. 

The concluding words, ivithout accounting to him for the 
freight, relate to the case in which the freighter has granted the 
master leave to take on board other goods to complete the lad- 
ing ; if the freighter withhold his permission, the master has no 
right to ship the goods of another person ; and if he should 
ship 'them, the freighter may compel him to discharge them 
on shore. Besides, the master, in shipping the goods of other 
merchants without the charterer's knowledge, exposes himself 
to an action for damages, in case any such improper shipment 
should injure the sale of the charterer's merchandise. 

22. The master is not only forbidden to take in goods be- 
longing to strangers, but even to lade any on his own account, 
without the charterer's consent. 

When the charterer has permitted the master to lade goods 
on his own account, without expressly requiring freight, is 
freight due ? Valin maintains that it is not, although he con- 
cedes that the freight of goods should be accounted for, which 
the master has been allowed to take on thirds without an ex- 
press agreement as to the freight ; but as the same reasons 
appear applicable to both cases alike, I do not think Valin's 
opinion ought to be followed ; and I am assured it is not con- 
formable to the usage of merchants. 

23. If the goods of the charterer complete the ship's lading, 
it is still less allowable for the master to overload her, with 
his own or any other merchandise ; and if he do, he ought to 
be rigorously held to answer for the'damage suffered by the 
charterer. 

24. A person who has freighted the whole ship, being enti- 
tled to the full enjoyment of her and her profits, of course the 
master must account to him even for the trunks of passengers ; 
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but the master need not ask permissioii to receive tliem } the 
consent of the freighter is presmned» becioise it is fior hw in-* 
terest te have passei^ers en hoard the ship to defe&d her in 
case of necessity. 

£5. It is otherwise wh^ the ship has not been let entire, 
but by the quintal or ton* Here it suffices for the master to 
receive the goods which he has engaged to receive, or to furnish 
such accommodation for the freighter's good» as he has engaged 
to fomish. In both cases he may dispose of the surplus of the 
i^hip as he pleases» 

ARTICLE II. 

Of the particular obligations contracted by the letter of a 
ship to hire, in whatever form she was hired» 

a6. In whatever manner the contract is made, whether the 
ship be let in whole or in part, by the quintal or ton, the gene- 
ral obligation of the master to give the freighters fuH enjoy- 
ment of the ship for the purpose of conveying their mer- 
chandise, comprehends seven heads of obligation growing out 
of the nature of the contract, beside those arising from partic- 
ular clauses. 

27. I. The master, who has let a vessel to hire in whole or 
in part, engages to oppose no hindrance to the lading of the 
freighter's merchandise* 

Not only is he bound to oppose no hindrance on his own 
part, but he must defend the freighter from any obstruction 
thrown in the way of lading or conveying the goods by the 
owners of the ship, or by those, who, pretending to be such, 
deny the master's right to let her to hire. The general princi- 
ples of the contract of letting to hire govern this particular 
obligationd(i&) 

28. II. When the goods of a freighter are put on board the 

(w) Traité de louage, part, iî, c. î, s. 2. 
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«hip, the master ought to take them under his care, and charge 
himself with their keeping, by an instrument, of which we have 
already spoken, called a bill of lading. 

29. III. As the master has engaged to transport the goods 
to the place of their destination, he is bound to set sail at the 
time agreed on by the contract. The judges, however, easily 
grant him a moderate delay, if any goods remain to be put on 
board at the ei^piration of the stated time.(ar) When the time 
of sailing is not fixed by the contract, it should be left to the 
judge to decide according to the usage of commerce. 

30. lY. The master is guarantee against any defects of his 
vessel, which, when she has put to sea, would render her in- 
capable of conveying the goods to the place of their destination ; 
and if any of these defects prevent or considerably retard the 
conveyance, he is responsible for the damages and interest of 
the freighter. 

Such is the direction of the ordinance,(^) which says that if 
the merchant can prove that the vessel, at the time of sailing, 
was incapable of performing the voyage, the master shall lose 
his freight, and answer for the damnes and interest of the 
merchant» 

He is held, even if he should allege that he'Vas ignorant of 
the defect ; for his situation required of him to know and inform 
himself of such a circumstance. All this is conformable to the 
general principles established in the contract of letting to 
hire(z), respecting the warranty of those defects in the thing 
hired, which prevent its being used. 

This obligation of warranty likewise exists, when the ship 
departs without being visited ; for although carpenters and 
ealkers in every port are commissioned to visit ships about to 
dail on a voyage, we have been assured that these surveys are 
often neglected on the sea-coast, and tliat a great number of 
ships go to sea without an examination. 

(x) Valin, Commentaire, eharte-part. art. 4. 

(y) BufreU arU 12. (x) Traité de toua^e, part ii, c 1, s. 4. 



16 CUAEtBR-PAftTt. 

Valm pretend8(a) that, eyen if the ship had been visited 
before her departure, and reported free of any external defect, 
this warranty would renmin, if the freighter could prove the 
ship to have had a latent and interim defect before she set sail, 
which rendered her incapable of performing the voyage, and 
which had not been discovered on the visit where only the ex- 
terior parts of the vessel were surveyed. I agpree with Valin, 
that if this defect was. or could be known by the master, such 
warranty should have effect in all its extent ; and the master 
should be responsible for the damage9 and interest of the 
freighter ; but if it was impossiUe to know the defect, the 
freighter cannot claini damages, but only a discharge from the 
payment of freight, conformably to the principles estaUidied in 
my treatise on the contract of letting to hire.(U) 

31. y. The master is bound, both before the ship sails and 
on the voyage, to use reasonable care for the preservation of 
the goods on board.(12) 

He is responsible even for a slight negligence, according to 
the nature of the contract o( letting to hire. 

He should be careful to have on board his charter-party and 
other documents concerning bis cargo ; which is expressly en- 
joined by the Ordinance.(6) 

If in time rf war the ship should be c<mdemned as prize, on 
account of his failure to present the shipping-papers, it is un- 
questionable that he must answer for the damage and interest 
of the frei^ter ; and in general he is liable for any other dam- 
age, which the freighter may have suffered in consequence of 
such a failure,(13) 

32. Although the master is bound to preserve the goods of 
freighters laden in the ship, still, as necessity puts an end to 
every obligation, and is subject to no law, if it becomes neces- 
sary to lighten the ship fw her safety, as when she is labouring 
in a storm, or is chased by a pirate or corsair, the master, hav- 

(a) Com. i, 654. (6) Charte-part, art. 10. 
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ing t&ken advice of the ship>8 company and of all interested 
persons in flie ship, may throw overboard such goods as he 
judges adviseable, with the condition that they, to whom the 
goods belong, receive an indemnity by contribution of all those 
interested in the preservation of the vessel. 

This subject we shall treat of in the second part 

35. For the same reason of necessity the Ordinance(c) per- 
mits the master to sell the freighter's goods in the course of 
the voyage for the purchase of provisions, the repair of the ship 
or any other cause of pressing necessity, so far as that neces* 
fiity extends. 

Observe, jirsi, that the master, in order to this, ought to 
take advice of the pilots and mates, who will attest the necessi» 
ty of the borrowing or sale and the nature of its employment 
Secondly, he should only make sale of the freighter's goods in 
the very last resort ; and should rather borrow money on the 
ship if in his power ; if not he should take the owner's goods, 
if he have any on board, in preference to those of a freighter ; 
it being reasonable to apply the goods of an Owner to what is 
more immediately his own affiiir. Thirdly, when the master 
has been constrained to make use of the goods of freighters, 
he should pay for them at the rate the rest sold for at the place 
of delivery. 

34. These principles apply to the case in which the ship 
arrives safe in port But suppose, after the master has sold 
goods of a freighter to supply the pressing necessities of the 
vessel, this vessel should be lost on the voyage with her whole 
cargo, or taken by the enemy : is the master bound to pay the 
freighter the price of his merchandise ? 

The ancient maritime laws decide in the affirmative. The 
Ordinance of Wi8buy(d) says, that in case of necessity the 
master may sell a part of the cargo to raise money, if it is re- 
quired hy the situation of the ship, and should the vessel after-^ 

(c) Capitaine, art. 19, and Fret, art. 14. {d) Art. 68. 
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wards be lost, the tmesUt shaU nevertheless pay the merchant 
for his goods. Valin(e) considers this decision just, and thinks 
it ought to be followed.(14) Experienced persons, however» 
whom I have consulted on the subject of my treatise, have de- 
clared that the owners of goods» sold for the necessities of the 
ship, can demand nothing for them if the ship perish. Appa- 
rently they found their opinion on the principle that, in the case 
of jettison, he whose goods have been thrown overboard for the 
common security ought not to claim an indemnity of those in- 
terested in the preservation of the ship» when she perishes on 
the voyage and of course eventually gains nothing by the jetti- 
son. I cannot easily coincide with this opinion ; and I think 
the doctrine of Yalin, and of the Ordinance of Wisbuy» more 
consonant with juridical principles. 

There seems to me to be a wide difference between this case 
and that of jettison. In jettison the parties interested in the 
preservation of the ship have not received the price of the goods 
thrown into the sea ; they are obliged to indemnify him, whose, 
property was sacrificed, only by the maxim of equity nemo 
debet atterius jactura locupletari ; and their obligation, having 
no other foundation, ceases when the event shews the jettison 
not to have been profitable. In the other case it is different ; 
the obligation of the master towards the owner of goods sold for 
the pressing need of the ship, has another foundation ; the mas- 
ter has received the price of the goods ; now the price of a thing 
belongs to him to whom the things belongs ; therefore in this 
case the price belongs to the owner of the goods and to him it 
should be restored. It is a species of forced loan, which the 
owner of the goods sold has made to the master, for the wants 
of the ship, and a loan of money belonging to him because 
raised by the sale of his merchandise. From this loan arises 
an obligation, which the master contracts, to repay the sum bor* 
rowed ; and although it happens in the end that the loan was 

(è) Com* i, 6$S^ 666. 
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of no permanent benefit to him, it does not follow that he shall 
be released from his obligation.(15) 

Has the owner of goods sold, an action against the owners 
of the ship to recover the price of his merchandise ? I think 
he has an action. The owners cannot, in defence, allege that 
article of the Ordinance, which sajs that owners are responsi- 
ble for the acts of the master, but that they may be discharged 
of their responsibility by abandoning the ship and freight. 
This rule applies only to those obligations of the master, for 
the relief of which he cannot call on his owner to indemnify 
him ; for example, when the master has caused some injury to 
the goods of freighters by his own fault ; this is an act of the 
master for which the owners are responsible, but only in the 
▼alue of the freight ; and therefore a total loss of tlie ship and 
freight puts an end to their responsibility ; but this loss does 
not destroy the contract of mandate between them and the 
master nor any of the consequent obligations. According to 
the principles of the contract of mandate, the bad success of 
an affair, which constitutes its subject, unless proceeding from 
the misconduct of the mandatary, does not excuse the manda- 
tor from indemnifying the mandatary's expenses, nor relieve 
him of a single obligation contracted in execution of the man- 
date.(/) Of course the loâs of the ship cannot excuse her 
owners from relieving the master against his obligation to re- 
imburse the owners of the goods sold; this being an obligation, 
which the master was bound to contract for the pressing wants 
of the ship, and consequently ex causa mandati. Therefore the 
owners of goods sdd, exercising the rights of the master, may, 
celeritate conjungendarum actionum, demand this price of the 
owners of the vessel. 

The master, it should be noticed, contracts two species of 
obligations with the owner of goods sold for the use of the 
ship, one to r^pay him their price, another to give him «n in- 

(/) Digest, I 56, 9» 4 mandat» >• Cod. L 4 d. tifi 
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demnit J for the gun he has lost by their not being carried to 
the place of their destination. It is evident that» when the 
ship perishes on her passage, the second of these obligations 
ceases ; because the merchant, so far from having been depriv- 
ed of gain bj the premature sale of his goods, has thereby saved 
their price : but the first of these obligations remains in full 
force ; it is enough that the master has touched the price of 
the goods in order to make its restoration indispensable. 

35. YI. The master, on reaching the place of destination 
of the goods, must dischai^ and deliver them to the corres* 
pondent of the freighter to whom thej are addressed. 

He should delivev up every thing comprised in the bill of 
lading, by which he has taken charge of the cargo; if any thing 
appears wanting, he is responsible for it, unless he can show that 
some accident of superior force has caused its disa]^arance. 
If he cannot prove any such accident, he must answer to die 
freighter in id quanti ipsim interest. And as this id quanti 
ipsivs interest embraces wm solum quantum ahest, sed quantum 
lucrari potuit ${g) the master, in consequence of his failure to 
produce the goods, is held for the profit they might have made 
as well as for their original cost ; and he must pay the freighter 
at the rate for which he might have sold them, that is, at die 
rate such goods are worth in the port of discharge and de* 
livery. 

36. The master may deduct from this estimate the price of 
the freight, which the shipper would have owed for the goods, 
together with the duties and intermediate expenses to which 
the goods have been subject ; for if the goods had remained on 
board tiie ship, the freighter would have profited from their 
sale only with this deduction ; and therefore his damages ou^t 
to be calculated with this deduction. 

37. If the correspondent of the freighter, to whom the goods 
are addressed, pretends that the goods delivered are not the 

(sr) DigesU I 13, rau rem, hob. 
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same mentioned in the bill of lading, or that any thing is de^ 
Jficient ; and if the master, on the contrary, maintains that he 
has delivered every thing as contained in the bill of lading of 
whic^ he is the bearer ; and if there is in fact a difference be- 
tween the bills of lading ; which of them is to be considered 
decisive evidence F For instance, if the bill of lading with the 
correspondent purports that the master has taken chaige of 
thirty two cases, and that in the hands of the master speaks 
of only thirty cases ; will it be sufficient if the master produce 
tlùrty cases P The Marine Ordinance(A) makes a judicious dis- 
tinction in this case. If tiie merchant freighter or his agent 
penned the bill of lading, then the bill of lading borne by the 
master in the hand-writing of the merchant or his agent is to 
be the master's guide ; he is not obliged to produce any thing 
more than the bill of lading comprehends ; and lie may allege 
that he signed the other bill of lading incautiously and by sur- 
prise, trusting to the bill of lading which remained in his 
hands. But if the master himself wrote and filled up the bill 
of lading addressed to the consignee, this one is to be followed, 
and the master cannot complûn of it ; since it is his own 
hand-writing, he must produce its contents ; and if that, which 
he hcdds, contains, less, there must be presumed to have been 
some omission. 

38. The master is bound, not only to produce all the good» 
entrusted to him by the bill of lading, but to produce them in 
the same condition that they were received on board, unless 
they should have been injured by a superior force. But if the 
goods were injured by the negligence of the master or of hi» 
agent, which is presumed when they are out of order, he must 
indemnify the freighter for at least their value ; the consignee 
may even refuse to take them, and may leave them on the 
hands of the master, who would then be required to answer to 
the freighter in the same way as if he had failed to deliver the 
goods at all through his own fault. 

(A) JDeê connoiê, art. 6. 
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If the consignee of the goods accept them without complain- 
ing of their condition, no claim can afterwards be made for 
damages. 

39. When a dispute on the condition of goods, which the 
consignee maintains were injured by the master^s fault, cannot 
be promptly decided, the master may demand a provisional 
payment of the jfreight, giving security or not, according to the 
seeming reasonableness or unreasonableness of the dispute. 
And the master must not fail to enter a protest in this case, 
so as to render the consignee liable for the chai^ of stoppage 
and delay, and generally for all his losses, provided the dispute 
was without good foundation. 

40. If the consignee refuse to receive' the goods for some 
reason which does not concern the master, for instance, because 
he does not approve their being sent to him ; in such a case, 
after the master has cited him to show cause for his refusal, 
whether he give this cause or some other equally indifferent 
to the master, or whether he give none and make default, 
.the master will obtain a sentence permitting him to sell 
so much of the property as will dischai^e the freight 
and to deposit the surplus in some magazine at the risk of 
its owner. 

41. VII. When a storm or any other accident has compel- 
led the master, for the common safety, to throw the whole or a 
part of a freighter's goods into the sea, the master is obliged 
actione ear conducto to recompense the freighter by means 
of a contribution, which the master must call on all concern- 
ed to make.(t) This obligation will be considered in the 
second part 

42. Vin. Besides these principal obligations growing out. 
of the nature of the contract, the master enters into others de- 
pendent on particular clauses ; when, for instance, he declares 
in the contract that his ship is of greater burthen that she really 

(t) Digest. I. 2, ad Ug. Rhodi 
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fe, he is responsible for the dami^e to the freighter arising 
from want of room ;(j) on the same principle that, when by 
the kase of a farm the lessor has overrated the quantity of 
land, he must answer to the lessee for the deficiency in extent. 
In order that the master's declaration as to the burthen of 
his ship should be considered false, and that he should conse- 
quently be held for the dami^s of the freighter, the vessel 
must fall short considerably of the capacity represented. The 
Ordinance(fc) decides that it should exceed the fortieth part ; 
thus if the master declared the ship's burthen one hundred and 
twenty tons, unless the ship is of one hundred and sixteen 
tons or less, he cannot be called upon for damages. 

43. In estimating the damages resulting from a deficiency 
of the tonnage, there should not be merely a retrenchment of 
freight in proportion to that deficiency, but the loss of the 
freighter in having been unable to convey to market the pro- 
posed quantity of goods ought likewise to be taken into con- 
sideration. 

44. In the contrary case, when the master has represented 
his vessel to be of less than her actual burthen, if the freight 
was a certain sum for the whole vessel, there is no reason for 
claiming an increase of freight on account of the surplus ca- 
pacity 5 because the vessel was let entire without any modifi- 
cation of the price stated in the contract. But if freight was 
promised by the ton, the shipper ought to pay for so many tons 
tkS his merchandise really occnpied.(^) 

AHTICLE III. 

Of the action ex conducto against the master who lets a ship to 
hire and the action exercitoria against his employers. 

45. From the obligations, which the letter contracts by the 
contract of letting to hire, and which we have detailed in the 

(J) Ordir.. Du fret. art. 4. (*) Du fret. art. 5. 
(0 Pothiep, Du can. de vente, n. 254, 255. 

4 
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pfeceding article, arises the action de conducto; a personal 
action, which the freighter, who hires the ship, may have 
against the master, who lets her to hire, in order to compel 
the master to fulfil his engagements or else answer in damages 
for their non-performance* 

46. Besides the action eo? conducto, the freighter may have^ 
against those who appointed the master, the action exerdtoria 
for the same end with that ear con4ttcto. It matters not wheth- 
er those who gare the master command of the ship are the 
owners of the ship or onlj her primary hirers, who liave a right 
to collect profits from her by means of underletting. Exevci- 
torem eum dicimus, ad quern obventione$ et reditus omnes per- 
veniunt» sive is dominus navis sit, sive a domino navem per 
Mversionem condtuxdt vel ad tempus vel in perpetuum^m) 

47. This action eorerci^oria, which the freighter has against 
the master's employer, is an extension of the action ex eonducto 
against the master himself. It is founded on the general princi- 
ples laid down in my treatise on obligations ;(n) which are, that 
principals in appointing a master to the command of their ship, 
are considered as having consented beforehand to the contract» 
he should make for the employment of the ship, and as having 
acceded beforehand to all the obligations stipulated in those 
contracts. 

48. Unquestionably the master binds his employers by let* 
ting the ship to hire in wh<de or in part without their knowl- 
edge, provided they are absent, and in this case the freighters 
may bring the action exerdtoria against his employers. Is it 
the same with engagements entered into by the master while 
they are on the spot ? Can he then bind them without their 
knowledge and advice ? For the affirmative it may be said 
that the law de exerdtoria actione declares,(o) in general 
terms, those, who have employed the master, answerable foy 

(tn) Digest L i, 9. 15, de exerdtoria actione* 
(n) Dei ObHgatiotu, n. 447, 456. 
(o) Digejtt. 14. 1. 8 & 9. & 14. 1. 7. 
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all his acts, omnia facta magistH debet prmtare qui eum prcB' 
posait, without distmgaishing whether the master contracts at 
or away from their place of residence ; that those, \^h6 con- 
tract with the master, being necessarily ignorant of his emplo j- 
«rrs and of their residence, would be deceived if the master 
could not bind the ship nor her owners without consulting 
them ; and that although the Marine Ordinance( ;?) says, that 
Uie master must follow the directions of his owners when the 
vessel is freighted in the place of their residence, it does not 
mean that the master cannot bind the owner in such a case, 
bût only that he is responsible to them in damages for having 
neglected to take their advice. 

It may be said on the contrary for the negative, that the 
maxim omnia facta magistri debet prcestare qui eum prceposuit 
is to be understood only of acts relative to business, of which 
the owner of the ship has entrusted him with the management ; 
that the owner is not considered as ^ving him the direction 
of affairs which he can attend to himself ; and therefore the 
owners are thought to have given him the power of letting the 
ship to hire only in their absence, and not when the place 
where the contract is executed is the place of their residence ; 
because the owners in this case can itiake the contract in their 
own persons. The rule of thé Ordinance would be nugatory, 
if it were in the power of the master to bind his owners in des- 
pite of this prohibiting article!. They who have conti;acted 
with him ought to blame themselves for not applying to the 
owners, whom it is easy to find when they reside on the spot. 
Such are the sentiments of Valin. 

If the master let the ship in the dwelling-place of the own- 
ers without their knowledge, the contract, it is true, does not 
bind the owners ; but it is not the less valid, as between the 
master and the hirers, and it makes the master liable for their 
loss if he do not perform his engagement ; as. in all other con- 

(p) Chartes-part, art, 2. 
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tracts of letting to hire the contract is valid although the letter 
has let a thing which did not belong to him and which he had 
no right to let.(l6) 

49. When it is not the roaster of the ship, but some agent» 
he has substituted without the knowledge of the owners to da 
business for him, who has let the ship to hire in whole or in 
part, does this contract bind the owners of the ship, who had 
given the master no power to appoint a substitute to act in his 
stead ? The reason for the negative is drawn from tiie general 
rule that an attorney cannot substitute any one to do the busi- 
ness which he has undertaken, unless permission so to do is 
expressly granted by the power of attorney; otherwise he, 
who appointed the attorney, is not accountable for the doings of 
the attorney's substitute. Nevertheless the law de eoeercitoria 
actione decides against this general rule for the benefit of navi- 
gation. It declares that they, who have contracted with the 
substitute of the master, may bring the action eactrcitoria 
against the owners of the ship, even if the owners have not 
expressly consented to this substitute, nay if the owners 
have expressly foridden the master to appoint a substi- 
tute.(^) (17) 

50. When the master of the ship is appointed by several, 
each of the principals is liable severally for the whole debt by 
the action exercitoria.{r) (18) This several obligation rests 
likewise on another foundation among us, to wit, the Ordinance 
of 1673, which renders partners in trade severally liable for 
the debts of the company. 

51. There is a remarkable peculiarity relative to ship-own- 

(ç) The law says : JUagiatrtim accipimus non êolum quern exercUor- 
prapoiuit, aed et eunt quern magister / et hoc JuUanua in ignorante magio^ 
tro reapondit : and then subjoins : Quid tamen ai aie magiatrum prapO' 
auit, ne alium ei liceret prteponere ,- an adkuc Juliani aenteniiam aénùttamuê 
videndum est : Jîrige et nominaiim profdhuiaae ne Titio magistroutaria : di' 
cendvm tamen eat ed'uaque producendam utilitatem navigantium, BigeaU 
de exerc, actione, 

(r) Digeat. de exerc, actiûite. 
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ers. All other principals are held indefinitely for the obliga- 
tions which their agent has contracted relative to the concerns 
of his commission ; whereas ship-owners are held by the con- 
tract of the master only to the amount of their interest in the 
ship. Such is the rule of the Marine Ordinance, which says : 
the owners of ships are responsible for the acts of the master, 
but they can be discharged from their responsibility by aban- 
doning the ship andfreight*(s) 

52. It remains for us to remark that, according to the Ordi- 
nance,(^) freighters have the benefit of a privilege on the ship, 
tackle and furniture, for all the money due them on account of 
the letting to hire, whether the contract was made by the owners* 
or by the master they appointed. But their privilege is after 
other privileges. The claims of seamen for wages are prefer- 
red ; so likewise are the claims of those, who have furnished 
money to equip the vessel, or for her necessities during the 
voyage.(ii) 

SECTION in. 

Of the rights of the freighter with regard to the ship he 
has hired, and of his obligations» 

ARTICLE I. 
Of the rights of the freighter* 

55. According to the principles of the contract of letting 
to hire, the hirer, as between hiiQ and the letter, has a right to 
enjoy the thing hired and to employ it in the uses for which it 
was hired. , 

We have already noticed that according to this principle, a. 
freighter, who has hired a whole ship, ought to have the enjoy- 
ment of her during the time for which she was chartered ; that 

(«) Bea propriétaires, art. 2. (0 Chartes-part* art. 11. 
(«) De le saisie des vaisseaux, art. 16, 
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of course the master cannot receive any goods on board to fill 
up the ship without the freighter's consent ; and that the mas- 
ter must account to the freighter for the freight of these goods 
or of passengers. 

There is however this peculiarity with regard to the rights 
of freighters, namely, that they are forbidden to underlet 
the rfiip for a higher price than that for which she was hir- 
ed, although hirers of other things may underlet them at an 
advanced price. 

Such is the disposition of the Marine Ordinance, where it 
is said : We forbid ail brokers and others to underlet ships di 
a higher price than is stipulated in the first contract, under 
pain of a hundred livres fine and of g^reater punishment if there 
be occasion.{v) 

What the Ordinance says of all brokers, should be under- 
stood of brokers who have freighted a ship, as agents for some 
merchant, and have underlet her in the name of the same 
merchant ; for brokers are forbidden to take ships on their 
own accouni(w) 

The Ordinance adds, and others^ that is to say, generally all 
other freighters. 

This prohibition comprehends all freighters, whether the 
ship was freighted in whole or in part ; for the Ordinance 
makes no distinction. 

The object of this regulation was to prevent monopolies, 
which persons might make by getting possession of all the 
ships and then exacting a great price from merchants who were 
anxious to have their goods conveyed to market. 

54. The Ordinance says, underlet at a higher price ; it is 
therefore lawful to underlet, provided it is not done at an 
advanced price. The charterer of a whole ship is likewise 
permitted to underlet a part of the ship to complete the 
lading ;(ar) for in such a case there is no suspicion of fraud. 

(v) Du fret, art. 27. (v) De$ interprètes, art. 13. 
Ix) Du/ret^ art. 28. 
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55. According to the principles of the contract of letting 
to hire, it is onlj as between the hirer and the letter and his 
heirs, that the hirer has a right to enjoy the thing hired ; he 
who has acquired the thing bj special title is not obliged to 
ratify the contract of letting to hire, unless he has engaged 
to do so in making his purchase.(^) 

Hence if, after the execution of an instrument of charter- 
party, the owner sell his ship without requiring of the buyer 
to ratify the previous affreightment, the buyer is under no obli* 
gabion to ratify it, and may prevent the freighter from lading 
his goods on board the ship« But the freighter in this case has 
an action for damages and interests against the owner with 
whom he contracted. 

What if the freighter has already put his goods on board $ 
In strictness of law it should appear that the purchaser might 
compel the freighter to unload ; as the purchaser of % house 
may, unless it is otherwise agreed in the sale, turn out th& 
tenant ; still' I think in this case the public interest of com-^ 
merce should oblige the purchaser to ratify the affreightment, 
especially if he gave no notice of the transfer until the ship 
was on the eve of setting sail. 

ARTICLE ir. 
Of the^ obligations cf the freighter^ 

56. The chief obligation, which the freighter contracts by 
the contract of charter-party, is to pay the freight. 

If he put on board a greater quantity of goods than the char- 
ter-party imported, he ought to pay an increase of freight in 
proportion. 

57. Freight comprehends not only the principal sum agreed 
upon for freight, but also the perquisites of the master, such 
as wine, hose and hat-money. Clairat(19) informs us(i») what 

(y) Pothier Traité de Louag^^ n. 288. 
(x) De9 Contrats Maritimes^ t. S, lu 18» 
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was meant in his time bj the master's hose or wine-money. He 
says, it is a present which the mercliant freighter makes the 
muster, over and above the freight, which present he appro* 
priâtes to his own use without imparting any of it to the own* 
ers or the ship^s company : it is usually as much as the freight 
of a ton. The custom has changed since the time of Clairat : 
for this present is no longer made, unless stipulated by the 
contract of charter-party ; and I have been assured that, ac- 
cording to the present usage, the master must account with 
the owners for this perquisite as much as for freight, unless the 
owners have relinquished it to him by express agreement. 

Sometimes the freighter promises this sum under condition 
that he is satisfied ; and the condition is thought to be accom- 
plished, when the freighter cannot prove any just cause of dis- 
satisfaction.(a) 

58. Freight is due when the goods, for whose transport . the 
ship was hired, have reached the port of discharge and have 
been landed ; and of this case we shall treat in the first para- 
graph. When the goods have not reached the place of their 
destination, sometimes no freight is due, sometimes freight is 
due in part or in whole, as if they had arrived : these cases will 
be considered in the three subsequent paragraphs. A fifth par- 
agraph will consider the case in which the arrival of the goods 
was only retarded. In a sixth we shall see when the freight 
may be demanded, and in what ways the letter to hire may 
obtain payment. Finally, a seventh will embrace some addi- 
tional obligations of the freighter. 

59. I. When the goods of the freighter have arrived at the 
port of discharge, the whole freight is due, how much soever 
they may be damaged by accident of superior force, and even 
if they are not worth the freight ; the freighter cannot abandon 
them for the freight.(6) 

(a) BigeaU I. 75, de le^aU 10. 

(6) Ordonnance de la Marine^ Du fret, art. 25. 
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Tîiîs rule, whatever m^j be said of it by Valin,(20) is very- 
just and conformable to the principles of the contract of letting 
to hire. It is sufficient, according to these principles, to make 
the whole hire due to the letter, that he has fully performed 
the obligation, which he contracted, to give to the hirer the 
enjoyment of the thing let to hire : now the master having 
transported the goods to their place of destination, it may be 
truly said that he has entirely fulfilled his obligation, and that* 
he had enabled the freighter to enjoy the ship in the way in- 
tended, since this transport was the only use of the ship for 
which they contracted. If the goods are found greatly dam- 
aged and of no value, this is an affair which does not con- 
cern the master, because it is by means of an accident, against 
which he does not warrant, that they are reduced to thisi 
condition. 

The force of Valin's objection consists in saying, that it is 
tiie same thing to the merchant whether the goods are so much 
damaged as to be useless, or absolutely lost ; and as we should 
not demand freight if the goods were lost, by parity of reason- 
ing we should not demand it when they are damaged, and the 
merchant offers to abandon them for the freight The answer 
is, that it is on the side of the master, to whom the freight is 
due, that we ought to consider whether it amounts to the same 
Aing to have the goods lost and fail to reach the port of deliv- 
ery, as it is for them to be very much damaged. Now it evi- 
dently is not the same thing to the master : for when the goods 
are lost on the passage, not having been able to transport them 
to the place of their destination, he has not fulfilled the object 
of his contract, munere vehendi functus non est ; and it is for 
this reason that the freight is not due to him ; but when he has 
transported them, whatever damage they may have suffered, he 
has fulfilled the object of his contract, munere vehendi functus 
est, and by consequence is entitled to freight. 

60. Nor is this contrary to the next article in the Ordinance, 
5 
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as Yalia imagines. If goods put into cades, says that arti- 
cle,(c) as wine, oil, honey and other liquors, leak out so much 
that the casks are empty or almost empty, the merchant freigh- 
ter may abandon them for the freight This species of goods, 
for the conveyance of which the ship was hired^ is principally 
contained in casks, which are nothing but an envelope and ac« 
cessory to the goods themselves; and when the casks are 
empty» the goods have ceased to exist; and if they have ceas- 
ed to exist, it cannot be said that the master has conveyed 
them to the place of their destination. In this case, therefore, 
the master has not fulfilled his obligation, and the freighter 
ought to be discharged from the freight of empty or almost 
empty hogsheads, on abandoning the hogsheads with their 
remaining contents. On the contrary, in the kind of goods 
mentioned in the preceding article, the goods, to whatever ex- 
tent injured, still exist, and the master has entirely fulfilled his 
engagement by conveying them to the place of their destina- 
tion. Hen^e he is entiUed to freight. 

If among a parcel of goods, for the freight of which a certain 
sum was promised, some casks are found empty, and others 
not, is it enough for the freighter to abandon the empty casks 
in order to be discharged from tiie freight on them, or must he 
abandon the whole parcel of merchandise ? Having caused 
inquiry to be made in a port, on the sea-shore, relative to this 
question, I received for answer, that the old admiralty law» 
required the abandonment of the whole parcel; but that the 
law was now changed, and it sufficed to abandon the empty 
casks in order to be discharged from the freight on those casks; 
and this last doctrine seems to be the most conformable to 
juridical principles. Although a certain sum was agreed on 
as the freight of the whole parcel, still this sum is divisible and 
may be apportioned among all the casks which compose the 
parcel. Each cask therefore owes its part of the freight, and, 

(f) Ordonnance de la Marine^ Dufret^ art. 26. 
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when it is lost, the freighter ought to be discharged from the 
part due on it : now a cask is esteemed as lost when it is 
empty or almost empty ; and therefore the freighter, on aban- 
doning it and the little which remains in it, ought to be releas- 
ed from freight on it, without being compelled to abandon the 
surplus of the lot of merchandise. 

This article of the Ordinance takes effect, when the leak- 
age of the goods happened in consequence of accidents of su- 
perior force. 

If it was in consequence of an act of the master or of his 
servants, from their failing to exercise due care in the preser- 
vation of the goods, it is plain that he would lose his freight, 
and also be liable to an action for the damage and interest of 
the merchant resulting from the loss of his goods. 

What if the leakage was occasioned neither by the fiiult of 
the master nor by any accident of superior force, but by the 
vice of the casks : would the rule of this article take effect 
and would the freighter be discharged from his Freight on aban- 
doning that which remains ? Yalin maintains the affirmative, 
because, says he, the case of damage by the vice of the goods 
or of the casks, and the case of damage from superior force, 
being both expressed in the preceding article, ought to be un- 
derstood in this, which has relation to the preceding and forms 
an exception to its provisions. This opinion of Yalin appears 
to me contrary to the principles of law. It is the fault of the 
merchant if he has put his goods into bad casks ; it is his fault 
if they have leaked out and so have not arrived at the place of 
their destination ; he therefore ought to pay freight ; for ac- 
cording to the principles of the contract of letting to hire, the 
liirer, who by his own act or fault has not enjoyed the thing 
let to him, ought to pay the hire, as much as if he had en- 
joyed it If the letter, who has been prevented from letting 
to other persons the place occupied by the bad casks, should 
not be paid the freight, he would suffer for the fault of the 
hirer; which is unjust. 
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61. IL It is eTident that no freight is due, when, by the act 
or the fault of the master, the goods shipped have not reached 
the place of delivery, where the master had engaged to convey 
them ; on the cotrary the master is held for the damage and 
interest of the shipper. 

62. When it is not by the act of the master, but by some 
accident of superior force, for instance by an interdict of com- 
merce with the country where they are to be conveyed ; if thi» 
accident happened before the departure of the ship and broke 
up the voyage previous to its commencement, in such a case 
no freight is due.((Q 

63. When the goods are lost on the passage or when they have 
been taken or pillaged, is the shipper released from his obliga- 
tion to pay freight, or is a part due ? The reason for doubting 
is, that according to the principles of the contract of letting to 
hire, when a hirer is prevented by superior- force from enjoy- 
ing the thing hired, it is true he is discharged from the pay- 
ment of hire for the future, but he owes it for the time that he 
enjoyed the thing without hindrance. Now it may be said, the 
freighter, whose goods have perished by shipwreck or a similar 
accident of superior force on the passage, has occupied the 
ship with his goods during a part of the voyage, and there- 
fore owes freight up to this time ; that is, freight is due 
in part. 

This was the opinion of Straccha ;(e) who thinks the law 
should be understood in this sense, where it is said :(/) ^um 
quidam nave amissa vecturam, quam pro muttia a,cceperat, repe^ 
teretuTyrescriptum est àb Jlntonino Augusto,procuratorem Cassa- 
ris ah eo vecturam repetere, cum munere vehendi functus non est: 
quod in omnibus personis similiter ohservandum est. This author 
explains the passage to mean, that a return of freight might be 
demanded for the part of the voyage which remained to be per- 

(c2) Ordonnance de la Marine, Des chartes-part. art. 7» 

(Ô J>e JVavihw, p. 3, n. 24. (/) Digest. L 15, 9. 6. hcat. 
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formed, cum munere vehendi non sit functus, for this part ; and 
that freight was acquired fw the part of the voyage made by 
the ship.(21) 

Whatever may be the sense of this law, the Marine Ordi- 
nance, which is our law, decides that no freight is due in this 
case, and that the merchant is wholly dischai^d from its pay- 
ment. JV*o freight is due,{g) are its words, for goods lost by 
shiptvreck or running aground, pillaged by pirates, or captured 
by enemies $ and, if there is not an agreement to the contrary, 
the master is bound in such a case to restore that which may 
have been paid him in advance. The reason is, that affliction 
ought not to b^ heaped upon affliction ; the shipper having been 
so unfortunate as to lose his goods, it would be hard to make 
him pay freight; if he has had the enjoyment of the ship during 
tiie time she was occupied with his goods, it is an enjoyment 
which through his loss has proved useless to him, and which 
would have been equally so to any other person. 

64. The rule of the Ordinance takes effect whether the ship 
was let to hire in part or in whole : both cases are governed 
by the same reason. Yalin cites a sentence rendered at Mar- 
seilles in July 1748, which has thus adjudged. 

In like manner the rule of the Ordinance takes effect 
whether the contract of affreightment was for the voyage 
or by the month ; no distinction is pointed out, but the reg- 
ulation is general and applies to every species of affreight- 
ment. We may also argue from this, that wages are not due 
sailors in case of shipwreck, whetiier they were hired by the 
month or voyage. 

65. The Ordinance says, if there is not an agreement to the 
contrary; it may therefore be lawfully agreed that freight shall 
be due at all events. 

66. III. When the freighter has lost only a part of his 
goods, he is discharged from the freight of none but what is 

(i^) JDtt/ref, art. 18. 
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lost or taken ; freight is due for all that has been saved» either 
in the ivhole, if the master has since the accident had them 
conveyed to the place of their destination, or pro rata itineris 
peracU, if, unable to find a shij) to carry them to the end of the 
voyage, he has left them where they were saved. Such is the 
direction of the Ordinance.(A) 

6r. It is the same with goods, which, after having been 
taken with the ship, have been ransomed. The Ordinance(î) 
says : If thé ship and goods are ransomed, the master shall be 
paid his freight to the place of capture, and even his whole 
freight, if he conduct them to the port of discharge and con- 
tribute to the ransom. 

We must suppose, for the case in which freight is due to the 
place of capture, that it is not in the master's power to carry 
the goods farther ; for instance, that the capture was preceded 
by a sea-fight in which the ship was crippled and rendered 
unable to pursue her course ; for no freight would be due, if 
an act of the master prevented the cargo from reaching the 
place of its destination. 

68* In general the merchant is discharged from the payment 
of freight only when the goods have been taken or lost ; if they 
are still in existence, without having been carried to the place 
of delivery, and this is not in consequence of the master's 
fault, freight is due, not indeed for the whole voyage, but 
for such a proportion of it as had been successfully per- 
formed. 

Such likewise is the decision of the Ordinance,(A:) where 
it says : If the m,aster is compelled to have his vessel repaired 
on the passage, the shipper shall either wait or pay the whole 
freight J and in case the vessel cannot be refitted, the master 
shall forthwith procure another ; and if he cannot find one, 
he shall be paid freight only pro rata itineris peractu 

(A) Du fret, art. 21 & 22. (t) Ibid. art. 19. 
(fc) Ihid. art. 11. 
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It is to be remarked, first, that this article relates to a ship 
which has been injured in a storm» bj running ashore or in a 
fight ; and as here the voyage is interrupted from no miscon- 
duct of the mastery but from superior force for which tiie letter 
to hire is not responsible, freight is due in proportion to that 
part of the voyage which has been made : but if an act of the 
master caused this interruption, as when the merchant should 
prove that the master was incapable of navigating the ship to 
port after she had put to sea, then not only no freight would be 
due, but also the master would be liable to an action for the, 
damages and interest of the shipper.(Z) 

Secondly, we are to understand from the words, shall forth- 
with procure another, that the master shall do so if he wishes 
to gain the whole freight ; and not that he shall absolutely and 
literally ; for by the contract of affreightment, he has only con- 
tracted to furnish his own vessel ; he has not promised to fur- 
nish another ; and when accidents of superior force, for which 
he is not responsible, have rendered him unable to furnish his 
own, all that he is bound to do by the principles of the contract 
of letting to hire is to discharge the freighter or hirer from the 
freight for so much of the voyage as remains ; in which case 
freight is due him only for what is performed» 

Another case will be mentioned hereafter, in which freight 
is due for a part of the voyage. 

69. When, after the departure of the ship, commercial in- 
tercourse is interdicted with the country which was destined 
to be the terminus of the voyage, and the goods, being unable 
to reach the place of delivery, have been brought back to the 
place of departure, the shipper ought not to be wholly dis- 
charged from the freight ; for it is only when the goods are 
taken or lost that he is wholly discharged ; and in this case 
his goods are restored to him safe and sound ; he has enjoyed 
the use of the ship so long as his goods were on board, namely^ 

(0 Du fret, art. 12. 
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during the time that she was sailing for the place of her des-* 
tination, and, after she was stopped by the prohibition of com- 
merce, an accident of superior force against which the master 
did not warrant, during her return-passage. Nor is the freight- 
er obliged to paj the whole freight, since he could not have 
the use of the ship, nor transport his goods in her to the place 
of their destination. Hence the Ordinance has taken a middle 
course. If an interdiction of commercial intercourse^ it says,(m) 
takes place with the country where the ship was going, and 
she is obliged to sail back wUh her cargo, no freight shall be 
due except for the voyage out, even if it was promised out 
and home. 

According to this article, when the vessel was freighted 
only for the outward voyage, the master ought to be contented 
with the freight agreed upon for that voyage, without having* 
à right to ask any thing for the return, although he has brought 
back the goods in his ship ; and if freight was agreed upon out 
and home, the master shall be paid only one half, that is, 
freight for the outward voyage. 

If the interdict took place before the ship tsailed, no freight 
at all would be due, because the merchant would not have had 
the use of the ship. 

This article applies only to a prohibition of commercial' in- 
tercourse with the place whither the ship is bound ; a prohibi- 
tion as to any other places i§ no reason why the master should 
not proceed to the place of his destination. 

70. IV. There are some cases where all the freight is due, * 
even if the goods have not arrived at the place of their des- 
tination. 

The first case is when they have been cast overboard for the 
common safety. The owner of these goods, receiving an in- 
demnity for his loss from those interested in the preservation 
rf the ship, ought to pay freight ; which is decided by the 

(sn) Dufret^ art. 15» 
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Ordinance.(n) If it be not just that the merchant should bear 
alone the loss of goods thrown into the sea for the common 
«afety ; for the same reason it is not just that the letter of the 
ship should lose his freight. 

Besides, the letter of the ship, to whom the freight i^ due, 
contributes to the compen^tion of the loss in the proportion 
of the freight (o) 

When contribution does not take place ; tlie ship being lost 
subsequently to the jettison by some other accident, it is evi- 
dent that the shipper owes no freight for the goods thrown into 
the sea. ^ 

71. A second case mentioned by the Ordinance(p) much re- 
sembles the preceding. Freight shall in like manner be due 
for goods which the master ha$ founid it necessary to seU for 
provisions, repairs and other pressing wants of the ship, their 
value being accounted for by him according to the price at 
which the rest sold in the place of discharge. 

It is right the merchant should pay freight for his goods in this 
case, although they did not reach the place of their destination, 
because he is put in the san^e state as if they had arrived, 
by being paid for them at the rate for which the rest sold. 

72. When the vessel does not arrive at the place of her 
destinatipn, being lost on the passage after the sale of the 
goods, is freight due on these goods ? This question depends 
on one already discussed, namely, whether the owner of goods 
sold for the wants of the ship should be paid for them if the ship 
was lost in the course of the voyage. In the opinion of those, • 
who think the owner cannot ask for the price of the goods in 
this case, no freight is considered due. In the /contrary opin- 
ion, should it be decided that the owner of the goods sold, to 
whom the price is reimbursed, give credit for and deduct the 
freight ? The Ordinance of Wisbuy,(5f) which we have before 
cited, says : if the ship is lost, the master shall pay for the goods 

(n) Du fret, art. 13. (o) Ibidem. (j&) Bid, art. 14. 
(7) Art. 68. 

6 
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without claiming any freight Yalin very judiciously remarks 
that the effect of this article is inequitable and its doctrine 
ought not to be followed. It is certainly true that a merchant^ 
whose goods have been sold, ought not to pay the entire freight, 
which would have been due if they had reached the place of their 
destination, because the master only repays him what the goods 
brought, and he, being deprived of the gain which he reasona- 
bly expected to make on his goods at the market, is not in the 
same condition that he would have been, if his goods had actu- 
ally arrived ; but at least it is proper that the merchant, who 
is repaid all which the goods #old for, should owe a part of the 
freight in proportion to the advancement of the voyage at the 
time of the sale. Such is the opinion of Valin, which may be 
supported by that article of the Marine Ordinance,(r) which 
decides that when goods have been saved from shipwreck, and 
the master does not carry them to the place of their destina- 
tion, freight is due for so much of the voyage as had been per- 
formed when the goods were saved : for it may be said that, if 
goods are sold and the price paid their owner, they are in effect 
saved from shipwreck. 

73. The third case, in which the whole freight is due on 
goods which have not arrived at the place of their destination, 
is when the act of the freighter has prevented their arrival. 
This is conformable to the principles of the contract of hiring, 
according to which the hire is due, when it has depended alto- 
gether upon the hirer whether he should use or not use the 
thing hired.(s) (£2) 

According to this principle, the Ordinance decides(t:) that 
a merckanty who has neglected to lade the goods contained in 
the charter-party, shall pay the freight as much as if fie had put 
them on board. For if he has not enjoyed the use of the whole 
ship, it is in consequence of his own act, and it is by his owa 
act that her cargo was not completed. 

(7*) Dufret^ art. 22. 

(«) Pothier, Du con., de Louage, n. 142. (0 I^ufret^ art. 3. 
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Observe, however, that, in order to render the freighter lia- 
ble for freight under this article, he must be formally made 
delinquent as to the lading of what remains to be laden, by a 
demand which the master should enter against him, and sen- 
tence rendered thereon, purporting that, if the merchant neg- 
lects to finish the lading in a certain time fixed by the judge, 
the ship will be permitted to set sail. If the master should 
set sail without so doing, he would have no claim to the whole 
freight, but on the contrary would be responsible for the dam- 
ages and interest of the merchant, 

74. The Ordinance affords another example of the same 
pTinciple.(u) The merchant, who withdraws his goods during 
the voyage, shall notwithstanding pay the whole freight. 

This article subjoins» prided he did not withdraw them on 
account ef some act of the master, for instance, because the 
bad condition of the ship made her incapable of conveying 
them, or because the master prolonged the voyage too much by 
stoppages of which he had given no previous intelligence : in 
these and similar cases, it is rather an act of the master which 
prevents the freighter from using the diip, than it is of tho 
frdghter himself; and therefore the freighter, so far from 
being liaUe to pay freight, may look to the master for 
damages. 

75. The Ordinance brings forward another example of the 
principle, that the merchant must pay freight when it depends 
only upon himself whether he will enjoy the use of the ship. 
If the ship has been stopped, says the Ordinance,(tr) on her pas- 
sage or at the port of discharge by means of the freighter / or 
if the ship, having been freighted out and in, is obliged to re- 
turn empty, the cost of delay and the whole freight shall be due 
the master. 

76. It is to be observed with regard to the cases in these two 
articles, that, if the master had let others have the room, which 

(«) Du fret, art. 8. (w) Ihid. art. 9. 
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the freighter's goods would have occupied, if he had not taken 
them out, or if be had laden a return cargo, the freight thu» 
earned bj the master should be deducted from that which is 
due from the merchant. 

This is a dictate of equity, and is besides deducible from the 
words of the Ordinance, is obliged to return empty ; hence it is 
onlj when the ship returns empty, that the master can demand 
freight of tlie merchant who neglects to lade a return-cargo ; if 
the master does not return empty, and has been able to let others 
the room which the freighter's goods would have occupied, he can 
only exact from him the surplus or what remains after making 
a deduction of the freight received. 

77. The Ordinance contains one exception to the principle» 
that the freighter owes the whole fi;i^ht when it is by his ovm. 
fault that his goods have not been transported on board the 
ship to the proper place. Its words are i{x) If the ship is 

fi^ighted as a general ship, by the quintal or the ton, a mer^ 
chant, who wishes to withdraw his goods before the departure 
of the ship, may do so on landing them at his own expense and 
paying a mûiety of the freight. This is a favour which the 
Ordinance grants the freighter, permitting him to break his en- 
gagement and pay only one half of the freight which was whol- 
ly due according to the rigour of legal principles. This favor 
is founded on the supposition, that the master can easily find 
others to fill up the ship before her departure. 

78. The moiety of the proper freight, which is paid by the 
merchant in this case, being the price of the risk which the 
jmaster incurs of not finding any others to hire the place which 
the merchant's goods should have occupied, or of not finding 
so high a freight, the master ought to have the benefit of it even 
if he should find persons to hire the room left in the ship at 
the same or a more considerable freight ; for having incurred 
the risk of losing tibe freight for this room» he ought to 

(a,) J)ujret^ art. 6. 
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reap the advantage of it at all events. The master, being 
obliged by the law to remit one half the frei^t strictly due, 
thereby acquires a right to dispose of the room left to his own 
profit. 

79. If a merchant, who has already put his goods on board, 
can break his engagement before the departure of the vessel, 
by paying one half of the freight ; by still stronger reason can 
he, who has not laden his goods, break his engagement, by 
fignifying to the master that he does not mean to put his goods 
on board the ship, and in offering him half his fi'eight as 
indemnity. 

80. In order that the merchant may, by paying half the 
freight, be released from his obligation, it is necessary that he 
should unlade his goods, or if he has not laden them, declare 
his intention not to do it, before the departure of the vessel, so 
that the master may have some little time to seek other freigh- 
ters to complete the cai^o ; but if he defers withdrawing his 
goods or declaring his intention not to put them on board 
until the last moment when the ship is ready to set sail, I 
think the whole freight is due, the master not having had time 
given him to let the ship anew ; ahd in this sense ought to be 
understood the tenns, before the departure, according to the 

, spirit of the law. 

81. Can a freighter, who has already put on board a part of 
his goods, on signifying his intention not to load any more, and 
offering a moiety of the freight fiw what remains to be laden, 
avoid paying the whole freight for this part ? It seems that 
he can, by the rule that idem juris esse debet in parte quod in 
toto, provided ne^rertheless that the place, which the rest of the 
lading ought to have occupied, is so large that ike master can 
£nd hirers for it with &cility. It will undoubtedly be objected 
that an article of the Ordinance hereafter cited leads to a dif- 
ferent conclusion, in saying that a merchant, who has laden in 
part only, must pay freight as if his lading was complete : but 
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it is rq>lied; that this article ought to be confined to the case 
where the freighter has let the ship sail without signifying 
his intention not to finish the lading. Such is the opinion 
of Valin. 

82. The favor which the Ordinance shows merchants in per- 
mitting them to withdraw their goods before the departure of 
the ship on paying half freight, is in the case of affreightment 
by the quintal or ton. The words are : if the ship is freighted 
as a general ship, by the quintal or the ton. This favor H 
therefore denied in the case of affreightment of an entire ship. 
The reason of the difference is, that it is not so easy for the 
master to let the whole ship promptly as it is to let a quintal 
or ton.(23.) 

83. V. When the arrival of the ship has been retarded, if 
the delay proceeded from an act of the freighter, it is evident 
that he cannot complain, and that not only the whole freight 
is due, but also the cost of the demurrage : such is the decision 
of the Ordinance.(y) 

And vice versa it is no less evident that, if an act of the 
master caused the vessel to stop either at the place of dis- 
charge or on the passage, he is liable for the damage and inter- 
est of the freighter at the estimation of persons capable of judg- 
ing ;(2;) and when the sum has been determined it may be^ 
deducted from the freight due. 

84. When the delay is in consequence of superior force, as 
when the vessel is stopped by order of a sovereign power in the 
course of the voyage, the Ordinance makes a distinction be- 
tween affreightment for the voyage and by the month. 

If the affreightment was for the voyage, that. is to say, if a 
certain sum of money was agreed on as the freight for thç 
whole voyage, in this case freight is due according to the con- 
tract, and ought not, under pretext of the delay, to receive in- 
increase or diminution ; for this delay arising from superior 

0^) Du fret, art. 9. (z) Ibid. art. 10. 
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force, against which nobodj warranted, castas fortuiti a nemU 
ne prœttmtturs the master and the freighter can have no claims 
on each other on accoimt of sudi an event. 

85. When the affreightment is made bj the month, that is to 
say, at the rate of so much for each month, in this case the time 
that the detention lasted is not taken into consideration and 
no freight is due for that period. The reason of which is, that 
when it is agreed to pay a certain sum for each month, refer- 
ence is had to each month of navigation. The time the deten- 
tion lasted was not a time of navigation ; it was a time 
that had not been foreseen, and for which no promise was 
made. 

The regulation of the Ordinance is ta this effect, where it 
says : If the vessel is stopped by order of a sovereign power in 
the course of the voyage, no fright shall be due for the tirne 
of her detention^ if she was freighted by the month, nor any 
increase of freight, if she was hired for the voyage ; but the 
wages and maintenance of the crew during the time of the de- 
tention shall be reputed general avercige.{a) 

This article is eicplained by another in the Ordinance, 
which imports,(5) that the maintenance and wages of the 
crew of a ship arrested on the voyage by the orders of a sove- 
reign shall be reputed gross average, if the vessel was hired 
by the month ; and if she was hired for the voyage, they shall 
be borne by the vessel alone as simple average. 

The reason of this distinction seems to me obvious. The 
price of the services rendered by the crew for the guard and 
preservation of the freighter's goods being one of the things 
comprehended in the freight, when affreightment was made for 
the voyage, the master, who receives freight for the whole voy- 
age including the time of the detention, ought to furnish the 
services of the crew during the whole voyage, including the 
time of the detention. And as the master owes the services 

(ff) Du fret, art. 16. (6) J)es avaries^ art. 7> 
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of his crew to the freighter daring the time ot detention ag 
much as during the rest of the voyage, he ou^t to maintain 
and pay the q^ew at his own expense during this time and dur- 
ing the rest of the voyage. Hence the freights ought not to 
be made to contribute in such a case. On the contrary, when 
affirei^tment is by the month, the master receiving no freight 
during the time of the vessel's detention, does not owe the 
freighter the services of his crew: and therefore here the 
freighter ought to contribute during the time for the wages and 
maintenance of the crew in consideration of the services they 
render. 

86. VI. Regularly freight cannot be demanded, till the 
ship has reached her destination, unless there is an agreement 
to pay freight in advance. If the ship be wrecked on the voy- 
age and the master elects not to carry the goods saved in 
another ship, he may then have a right to sue for the freight 
on so much of the voyage as has been performed. In like man- 
ner if the freighter withdraw his goods on the way, or before 
the departure of the ship, an action for the payment of freight 
may be had from the day they were withdrawn. 

87. The letter to hire generally has the course of an action 
to obtain pajrment, though sometimes only that of exception or 
deduction.(^) This action is the action ex locato growing 
^ut of the obligation that a partial or entire freighter contracts 
by the contract of charter-party. 

88. When the master of the ship was the letter to hire, 
although he contracted on account and for the benefit of his 
principal, the owner of the ship, and must account with him 
for the freight, yet the freight is properly due the master, be- 
cause with him did the freighter contract and enter into obli- 
gations. Hence the action for payment resides in his person, 
and there is no doubt of his right to prosecute the action, or 
that payment made to him would be valid. 

However, as the master must finally account for tiie freight 
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mth the oivBer, in order to avoid the multiplication of suits, 
the law permits the owner to demand and require the freight 
of the shipper, on taking out an order(â5) against him together 
with the master. 

When the owner of the ship has personally let her to the 
freighter, an acUon for the payment of freight can be brought 
only in the name of the owner ; but even in this case the pay- 
ment may be made to the master» as manager of all the con- 
cerns of the ship. 

89. This action is privileged, and the master or owner has 
a lien for the freight on the goods conveyed in the ship before 
all the creditors of the freighter, and even before the seller of 
the goods, to whom the price is due, whether the sale was for 
cash or on credit. Nay more, this privilege prevails against 
the owner of the goods who should reclaim them as having 
been stolen from him before the freighter put them on board 
the vessel ; for the master, having conferred a benefit on the 
owner of the goods by conveying them to a place where they 
bear a greater price than they did in the hands of the owner, 
ought not to be deprived of the freight or price of the convey- 
ance ; otherwise the freighter would be enriched at the expense 
of the master, which common equity forbids. 

90. This privilege does not last always ; as we learn from 
the Ordinance,(c) where it is said : The master shall be prefer- 
red for his freight on the goods so long as they remain on board 
the ship, in the lightersy or on the quay, and even a fortnight 
after their delivery* 

The Ordinance subjoins, provided they have not passed into 
the hands of a third person : for if they have been sold, al- 
though before the expiration of a fortnight, the master can no 
longer exercise his privilege ; since it is a general principle 
that all the privileges which we have on moveable property 

(c) JDufret^ art. 24. 
7 
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cease when the property ceases to belong to our debtor* Mtmt' 
ables are not followed into the hands of a stranger.{^6) 

The master may preserve his privilege by seizing the goods f 
and this seizure prevents the prescription of a fortnight from 
taking effect, and prevents the goods from being sold to his 
prejudice. He cannot make this seizure while the goods are 
on board his vessel ; they must have been debarked» in order, 
before paying the freight, to ascertain whether any thing is 
wanting, whether they are in good condition, and whether 
they have not been injured by his fault : all which can be done 
only after debarkation. This we learn from the Ordinance, 
which declare8,((l) that the master shall not detain the goods in 
his ship on account of the freight ; but he may oppose their 
transport at the time of the discharge^ or seize them in the 
lighters. 

91. Care should be taken in all this not to confound the 
privilege on goods attached to the action ex locato, with the 
action itself, which the master has against the freighter ; when 
he has not siezed the goods during the fortnight after delivery, 
he loses indeed his privilege on the goods, but he retains his 
action ex locato. 

If he fail, however, to prosecute his claim for a year after 
the voyage is completed, prescription runs against this ac- 
tion(27) by the Ordinance.(/) 

92. When the master owes the freighter a sum equal to or 
greater than the freight, as the price of goods, for example, 
which the master has sold on the passage for the use of the 
ship or because the goods have been damaged by the master's 
fault, the freight in such a case amounts to nothing more than 
an exception, or rather a deduction, which the master can op- 
pose, so far as it will go, to the demand of the freighter ; and he 
cannot be deprived of the benefit of deduction by any prescrip- 

(d) Dufitt^ art* 23. (/) J)e9 prescript art. 2. 
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tion of time, according to the maxim quœ temporalia swnt ad 
agendum, perpétua $unt ad exdpieniwm. 

93. VIL The freighter is bound to lade his goods in the 
time agreed on by the charter-party, or assigned him by the 
judge ; under pain, when he has been put in arrears, of be- 
ing liable for the damages of the master occasioned by such 
delinquency. 

94. In like manner, twenty four hours after the goods have 
been taken on board, the freighters should present bills of lad- 
ing to the master for his signature, and they ought to place in 
his hands an acquittance of their goods and other necessary 
documents, under pain of being liable for the damages arising 
from their delay i[g) provided however, if the master have suf- 
fered any injury therefrom, that the delay of the freighters was 
the sole cause which prevented his departure. 

95. Another species cf obligation contracted by the freighter, 
^ between him and the master, is when the master has under- 
gone some extraordinary expense in the course of the voyage 
on account of the cargo. In this case the freighter must in* 
demnify tlie master, provided it was no fault of his which gave 
rise to the expense. Such are tlie chaises incurred for 
the preservation of a freighter's goods in time of shipwreck. 
Likewise the customs and ftnposts paid for the goods, such as 
entry and clearance-duties, aie a charge on the freighter, who 
is required to reimburse the master for every such payment by 
him made. 

96. Finally the freighter contracts the obligation of contri- 
buting to the common average in the proportion of the goods 
he has laden on board. This contribution will be considered 
in the second part of this treatise. 

(iO Det cannois, art. 4. 
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SECTION IV. 

On the dissolution of the contract of charter-party, 

97. Regularly the contract of charter-party, like all other 
contracts, is dissolved only by the consent of the parties : gum 
consensu contrahuntur, contrario consensu dissolvuntur. 

98. Nevertheless, if before the departure of the vessel, by 
an accident of superior force, and not in consequence of the 
act or fault of either of the parties, the contract cannot be put 
in execution, it will be legally dissolved, without any inter- 
vention of the parties to produce its dissolution. The Ordi- 
nance furnishes us with an example. If a prohibition of com- 
mercial intercourse, war, reprisals or the like he declared 
against the country where the ship is bound, the charter-party 
ttrill be dissolved without any liability for damages on the part 
of either of the contractors.{h) The justice of this regulation is 
evident. Prohibition of commercial intercourse with the coun- 
try for which the ship is bound, prevents the execution of the 
charter-party, and of course this event ought to dissolve the 
contract. 

Neither of the parties can claim any damages of the other 
for not executing the contract, since to neither is the non-per- 
formance imputable. 

The Ordinance subjoins : and the merchant shall pay the cost 
of loading and unloading his goods. This follows from what 
was said before, that neither party is answerable to the other 
in this case for damages. The master, not being liable for the 
damages of the freighter, is not obliged to indemnify him for 
the expense of lading his goods in the ship. 

99- The Ordinance adds further : but if it be with another 
country, the charter-party shall remain in full force. When 
the prohibition does not embrace the country, for which the 

(A) Chartet'pfirt. art. 7, 
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ship is bound, but is confined to some other country, there i» 
nothing to prevent the ship from going to the place intended 
by the charter-party, and of course nothing to prevent the ex- 
ecution of the contract Navigation is rendered 'more perilous, 
because the ship may be attacked on the way by the vessels of 
belligerents ; but the breaking out of war, and the dangers to 
which it exposes, being a case which is unfortunately too cook" 
mon, and which the parties can foresee, ought not to release 
them from their mutual obligations» Hence the master cannot 
in this case give up the voyage without rendering himself 
Uable for the damages and interest of the freighter ; asad vie& 
versa the freighter, who declines executing his part of the con- 
tract, incurs the penalty mentioned in its place, of paying tha 
whole or a part of the freight according to circumstances. 

The Ordinance says, tiiat the charter-party shcM remain m 
full force ; neither of the parties can claim any change in tho 
conditions of the contract ; the master cannot pretend to de- 
serve an increase df freight under pretext that the voyage haa 
become more perilous. 

100. Nothing but events, which absolutely prevent the exe- 
cution of the contract, such as a prohibition of conmiercial in- 
tercourse, will produce its dissolution. It is otherwise as to 
the causes which only retard its execution : the parties mi^st 
then wait until it can be performed. This we are told by the 
Ordinance.(i) If the ports are shut or vessels arrested by su- 
perior force, the charter-party shall remain in full force, and 
the master and freighter shall be mutually obliged to wait un- 
til the ports are thrown open and the vessels released ; but no 
damages will be due on either side. 

101. The Ordinance subjoins :(fc) The merchant may never- 
theless land his goods at his own cost during the time the ports 
continue closed and the ship under detention, provided he relade 
them or indemnify the m^aster* This regulation is very equita- 

(t) Charm-part. art. 8. (k) ibid, art. 9, 
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ble. The merchant may have* an interest in landing the goods» 
through fear that thej should be hurt» for instance, by remain- 
ing too long on the water, if the detention is of considerable 
duration* The master has no interest in opposing it, because 
the discharge is made at the merchant's expense, and the mer- 
chant is obliged to put them on board the ship again when 
the detention has been taken off and the master wishes to 
set sail. 

The obligation imposed on the merchant to relade, or in- 
demnify the master, consists in this, that the merchant, who 
neglects to relade, shall owe freight as if he had done it; 
or at least half freight, according to the distinctions before 
explained. 

102. There is one case, in which Valin remarks that the 
merchant is absolutely dispensed from the obligation to relade, 
without being held to indemnify the master or pay freight ; 
which is when the goods are of a kind, that cannot be preserved 
during the long time the detention lasts, and cannot easily be 
replaced with other goods of the same sort This observation 
of Yalin's is just The detention in this case has not merely 
retarded, it has absolutely prevented, the transport of goods of 
this kind and the execution of the contract : which, according 
to our principles, ought to effect a dissolution of the charter- 
party without rendering either person liable for damages. 

SECTION V. 

Of another view in which the contract of charter-party 
may be considered, 

103. We have hitherto considered the contract of charter- 
party as a contract for the hiring of a thing, by which the 
owner of the ship, or the master, his agent, lets the ship to a 
merchant for the conveyance of his goods and lets at the same 
time his services as master for making the conveyance : 
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this is locatio navis et operarum magistri ad transvehendas 
merceSé 

The contract of charter-party may be considered under 
another view, as a hiring of labor, locatio operis, by which the 
merchant hires the labor of the master to make conveyance of 
goods, the master enga^ng to do this for a stipulated price : 
this is locatio operis transvehendaruni inercium. 

This distinction is merely speculative ; and the contract, 
under each of these views, produces the same obligations in the 
person of the master and freighter. 

Considering charter-party as the hiring of a thing, the mer- 
chant contracts the obligation to pay freight and the rest of his 
obligations, in quality of hirer of the ship ; and he is answera- 
ble a>ctiom ex locato to the master who is the letter to hire : 
on the other hand, considering it as a contract for the hiring of 
labor, the merchant, it is true, in like manner contracts the ob- 
ligation to pay freight and the rest of his obligations ; but he 
contracts them in quality of locator operis transvehendarum 
mercium and is liable actione eœ conducto to the master, who is 
conductor hujus operis. 

So likewise of the master : the contract, whether considered 
as the hiring of a thing or as the hiring of labor, imposes on 
him the same obligations. In the first case, as letter of the 
ship, he is answerable to the merchant, as hirer, actione eœ con- 
ducto : whereas, considering the contract as the hiring of labor, 
he is answerable, tanquam conductor operis, to the merchant, 
who is locator operis, actione ex locato. 

These different names of actions being of no use in our law, 
it is immaterial, in praxi, whether the charter-party be con- 
sidered as the hiring of labor, or as the hiring of a thing.{QS) 
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PRELIMINARY ARTICLE. 

104. We have seen, in discussing the contract of charter- 
party, that the merchant» who lades goods in a ship, promises 
the master by the contract to contribute to the common aver- 
age, which may take place during the voyage ; and that vice 
versa the master virtually promises the merchant-shipper, in 
case his property suffer any average losses for the good of all, 
to cause him to receive an indemnity by contribution of the 
owners of the ships and the other merchants. 

The subject of th^ contribution is therefore dependant on 
the contract of charter-party, and ought to be considered next 
to this contract.(29) 

105. Average, in marine language, signifies the loss and 
damage suffered in the course of a navigation.(30) 

Such is the definition given by the Ordinance.(a) Every 
extraordinary expense incurred for the sake of the goods and 
ship, conjointly or separately, and all damage which happens 
to them from their lading until the discharge and delivery, 
shall be reputed average. 

106. Average is distinguished into common, likewise called 
gross average, and simple average. 

Common average is that suffered for the common safety : 
all other is simple average. This is the definition of the Ordi- 
nance.(&) Extraordinary expenses for the ship alone, or for 

(a) Dea avaries, art. 1. (6) Ibid. art. 2. 
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the goods alone, and the damage which they suffer inditnduaU 
ly, are simple and f articular average : but the extraordinary 
eocpenses incurred, and damage suffered, for the common good 
and safety of the ship and merchandise, are gross and common 
average. 

Common average alone admits of contribution. Simple 
average must be borne wholly by them^ to whom the damaged 
goods belong, or for whom the expenses were incurred, accord- 
ing to the principle that things are at the risk of Acir owners. 
The Ordinance so decides^ in saying,(c) that simple average 
shall be borne and paid by the thing which has suffered the 
damage or caused the expense ; gross or common average shall 
fall on the ship and goods together» in proportion to their 
vaille. 

107. Throwing goods into the sea to lighten the vessel in a 
storm, or to escape the pursuit of pirates or enemies, is one of 
the principal kinds of common average, as well as the damage 
caused other goods by the jettison. We ghall speak in one 
section of these kinds of average and of the contribution to 
which they give rise ; and in a second section of the rest of 
the most ordinary kinds of common average, which give rise to 
contribution, and of those which are nothing but simple average 
and do not occasion contribution. 

SECTION I. 

Of jettison, of the damage caused by jettison and of the con- 
tribtUion arising from these averages. 

108. It is sometimes necessary to lighten a ship in the 
course of the voyage by throwing overboard a part of the goods 
with which she is laden, to preserve the vessel and the rest of 
the cargo. This may happen in a violent storm, in order that 
the vessel may become able to resist it ; or when the vessel is 

(c) JDeB anoariesy art. 3. 
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chased by enemies or pirates superior in strength, that, being 
lightened by the jettison of many goods, she may sail faster 
and avoid her pursuers. 

Nothing is more equitable than that, the jettison having pro- 
cured the preservation of the ship and the remaining goods, the 
owners of the ship and of the goods saved should contribute to 
the reparation of the merchant's loss, whose goods were thrown 
into the sea for the benefit of all concerned. 

The laws of the Rhodians, which are th<^ most ancient mari- 
time laws known, and which the Romans adopted on account 
of the wisdom of their regulations, recognised the justice of 
this principle. LRge Bhodia cavetur, ut, si levatuUs navis gra^ 
tia j actus mercium foetus est, omnium eoniributione sarciatur 
quod pro omnibus datum est.{d) 

We will examine, first, in what case the jettison of goods 
gives rise to contribution ; secondly, what damage, in case of 
jettison, should be repaired by contribution ; thirdly, who 
should contribute and in the proportion of what things ; 
fourthly, what action éhe owners of goods thrown into the sea, 
or damaged by the jettison, may resort to for the purpose of 
procuring indemnity by contribution ; fifthly, what is to be 
done as to goods that, after being thrown overboard, are again 
recovered. 

ARTICLE I. 

In what case jettison gives rise to contribution. 

109. Jettison gives rise to contribution only when it has pro- 
cured the preArvation of the ship and goods remaining. In 
order to produce this effect, two things must concur, namely, 
that there be sufficient cause for making the jettison, and that 
the jettison succeed in preserving the vessel from wreck or 
pillage. . 

(<2) JH^€9t, 14. % 1. 
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First, there must have been sufficient cause for making the 
jettison ; for if a master from excess of timidity, meticulosus 
rem nuUam frustra timens, should throw goods overboard on a 
false alarm, and when there was no need of it, it cannot be said 
that the jettison has procured the preservation of the ship and 
goods remaining, because they might have been preserved with- 
out the jettison ; and in this case, therefore, the jettison ought 
not to give rise to contribution, the master and his employers 
becoming liable to an action ex condv£to for the loss of the 
goods causelessly thrown into the sea, from him to whom the 
goods belong. Besides, this case never happens. 

110. In order that the master should be considered as having 
bad just cause for making tlie jettison, it must be conformable 
to the requisitions of the Ordinance. It is there 8aid:(e) 
If in a storm or when chased by pirates or enemies, the master 
Uiinks himself obliged to throw a part of his cargo into the 
sea, he must advise with the merdiants and chief men of the 
ship^s company. 

The merchants, of whom the Ordinance requires the master 
to take advice, are such owners of goods on board as have them- 
selves embarked in the ship. 

The chief men of the ship^s company, are not only the officers, 
such as the pilots, steersmen and mates, but even the older 
sailors, whose experience renders them fit to give advice : for 
by these terms the Ordinance only means to exclude raw sail- 
ors and ship-boys. This opinion is adopted by Yalin. 

The Ordinance continues :(/) If there be diversity of opin^ 
ion, th€^ of the master and the ship'^s company shaU prevaiL 
The reason of which is, that the master and orew, being ac*- 
quainted with nautical affairs by their profession, are deemed 
better able to judge than the merchants who may happen to be 
on board the ship. Yalin says it should be so, even if the mer- 
chants are the greatest in number. The same author adds that, 

(«) Du jet, art. 1. (/) Ibid. art. 2. 
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in case of a division in the ship's company the master ought to 
have the easting voice.(31) 

111. The master ought to consult the ship's company, not 
only to know if it is necessary to lighten the ship and throw 
the goods into the sea> hut likewise to know what ought to be 
thrown ; and in this respect the Ordinance is to be followed, 
which 8ays,(g') that the tUensUs of the vessel and other things 
the least necessary, the heaviest, and of the smallest value, should 
he thrown overboard first ; and afterwards the goods between 
decks .*(dS) all nevertheless at the choice of the captain and by 
the advice of the ship^s company. It is obvious that the choice 
here granted the captain is not merum arbitrium, but arbitrium 
boni viri.(33) 

112. That the master may be in a condition to prove that he 
has proceeded agreeably to what the Ordinance prescribes, that 
he may not be liable for the value of the goods thrown over- 
board, and that he may have a right to call the merchants to a 
contribution, he must observe the following regulations of the 
Ordinance.(^) The Qkrk or whoever fills his place must tvrite 
the deliberation in his journal as soon as possible, and have it 
signed by those who took part in the ddiberatUm, or state tiite 
reason why they do not sign, and make as good a memorandum 
as he can of the articles thrown overboard and damaged. The 
words, or whoever fills his place, are inserted, because there 
is not ordinarily a writer by name on board merchant-ships. 

The Ordinance proceeds : M the first port, which the ship 
makes, th,e master must declare before the judge of admiralty, if 
there be one, the cause for which he made the jettison, Sçe. if it 
is in a foreign country, before the consul of the French nation. 
For although the master have made a record of the jettison and 
of the goods thrown overboard and damaged, he is neverthe- 
less obliged to confirm the contents of the writing prepared on 
board by a judicial declaration. 

(5") ^njet, art. 3. (A) Ibid. art. 4 & 5. 
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When there is no court of adimralty at the place where the 
ship arrives, he must make this declaration before the ordinary 
judge ; and it matters not whether the judge is an inferior or 
royal judge ; the Ordinance makes no distinction. 

He should do it on arriving, and in twenty four hours at 
the latest, which is the time prescribed in general for re- 
ports.(i) 

The object of these regulations is to prevent frauds and 
among others that which the master and crew might commit 
by secretly landing goods and then pretending that they had 
been thrown overboard with the rest. 

lis. It is not sufficient that the jettison should have been 
for a good cause, with a view to prevent the shipwreck or pil- 
lage of the vessel in case of a storm or chase. It is necessary 
in tlie second place, as we have said, that it should effectually 
have prevented the shipwreck or pillage of the vessel. For this 
reason, if, during a violent storm or chase by pirates or enemies* 
goods are thrown into the sea in order to save the vessel, and 
notwithstanding the jettison the ship is lost in this storm or taken 
in this chase, there will be no grounds for contribution. They 
who have the good fortune to rescue any goods from the wreck 
or pillage will not be compelled to contribute for the loss of 
the goods thrown overboard ; for as here the jettison did not 
prevent the shipwreck or capture of the vessel, it has not been 
the means of preserving the merchandise that was preserved. 
Such is the rule of the Ordinance.(fc) Iff the jettison do not 
Reserve the ship, there shall be no contribution, and goods 
saved from the wreck shall not be held to make any paymeyf 
on account of those thrown overboard or damaged. 

The sufficient reason, which the master had to make the jet- 
tison, discharges him from his obligation to produce the goods 
at the port of delivery ; but, according to this article, the jet- 

(i) Ordonnance de la Marine, Des congés et rapports, art. 4. 
(Jt) Ihtjet^ art.'15. 
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tison will not give place for contribution unless the jettison 
was successful in preventing the loss of the ship in the storm $ 
because in this case it is not to the jettison that the goods sav- 
ed from shipwreck owe their preservation. This is conform- 
able to the maxim drawn from the Rbodian law : 7nerce$ 
non possunt videri levandœ navis causa jactcb esse, quiB 
periiU{k) 

It is the same when the jettison of goods during an attempt 
to escape pirates does not prevent the sffip from being captur- 
ed ; there will then be no contribution, although after the cap- 
ture the ship's company» by bravery or industry, succeed in 
delivering the ship and remaining goods ; for it was not the 
jettison which procured their preservation. 

114. But when the jettison has efiTectively prevented the 
loss or capture of the ship during the storm or chase, on ac- 
count of which the jettison was made, although afterwards 
during the course of the same navigation some accident hap- 
pen by which the ship is lost or taken, the goods which escape 
from this second accident shall contribute for the jettison made 
at the time of the first ; for this jettison was the means of their, 
preservation. Such is the rule of the Ordinance.(Z) But if 
the ship, being saved by the jettison and continuing her coursCf 
is lost, the goods saved from the wreck shall contribute for the 
jettison in proportion to their present valus, deducting the cost 
cf salvage. 

And this rule is conformable to that of the civil law.(m) Si 
navis, qucB in tempestdte jactu mercium uniusmercatorislevata 
est, in alio loco submersa est, et aliquorum mercatorum merces 
per urinatores eœtractœ sunt data mercede, rationem haberi de- 
bere ejus, cujus merces in navigatione levandœ navis causa jactœ 
sufit, ab his, qui postea suas per urinatores servaverunt, Sabi- 
nus œque respondit* 

(Je) merest, h 4, ». 1, ad lesr. Rkod* (Jt) Du jet, art. 16. 
(m) IHgesU 4, 1, ad lej, RJiod. 
9 
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It is therefere important to know whether the ship was lost, 
in the same storm, for which the jettison was made, or in 
another storm. If after the jettison there was an interruption» 
and afterwards the storm recommenced with greater violence 
and destroyed the ship, this would be the same storm, and there 
would be no ground for contribution.(n) (34) 

ARTICLE II. 

IVhat injury in case of jettiaon should be repaired bg 
contribution. 

115. Every loss or damage, which is caused by a jettison 
made for the common safety, ougjht to be repaired by con- 
tribution. 

Not only ought the loss of goods thrown overboard to be re- 
paired, but likewise the damage of those injured by the jetti- 
son, ^uid enim interest jactatas res meas amiserim an nuda^ 
tas détériores habere cceperim 9 JSTam 8icut ei qui perdiderit 
subvenitur^ itaetei subveniri oportet qui détériores propter jac- 
turn res habere cœperit,{o) 

In like manner if the jettison should cause any damage to 
the ship, it ought to be repaired by contribution. For which 
reason the Ordinance,(p) after having said, that no contribution 
shall be made on account of injury done the ship, adds, unless it 
was made expressly to facilitate the jettison. It is even suflS- 
cient, as Valin well observes,(9) if the damage is occasioned 
by the jettison, although not made for that express purpose. 
For example, if in throwing overboard the cannon or other 
things of great weight the sides of the ship are damaged, there 
is no doubt that this damage makes a part of what is to be re- 
paired by contribution. 

(n) Valin, Commentaire, ii. 207. 

(©) Digest. 4, 2, in fin. ad leg. jRhod, {p) Dujet^ art. 14; 

(ç) Commentaire, Ibidem, 
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116. Although certain articles might not have been subject 
io contribution for a jettison of other things, yet when these 
articles themselves are thrown overboard they give rise to con- 
tribution. For instance, although provisions and military 
stores do not contribute for the loss occasioned by jettison; 
yet if any of these things be tiirown into the sea for the common 
safety, the loss ought to be repaired by contribution.(r) 

117. The principle, that all damage caused by a jettison 
made for the common safety ought to be repaired by contribu- 
tion, is liable to some exceptions. 

The first is contained in the Ordinance, where it is said :{s) 
goods, of which there is no bill of lading, shall not be paid for 
if thrown into the sea. The reason is that the want of a bill of 
lading, by which the master charges himself with the goods, 
raises a presumption that they were shipped without his knowl- 
edge ; the master in this case, not having taken charge of them, 
is not responsible on their account; and he himself not being 
held for the loss of these goods as to which he has contracted 
no obligation, he is not permitted to demand the reparation of 
this loss at the hands of the other persons interested in the 
preservation of the ship. Valin very judiciously observes of 
this rule, that it ought not to take effect, except when the mas- 
ter has not, by any other instrument, taken charge of the goods 
for which there is no bill of lading ; for if he had taken charge 
of them on his ship-book, this would supply the place of a bill 
of lading, and would give him a right to call on all those liable 
to contribute for a loss caused by jettison. (35) 

118. Another exception to the principle is contained in the 
following article of the Ordinance.(*) JV*o contribution can be 
demanded for goods on deck which have been thrown overboard 
or damaged, saving to the owners their remedy against the mas^ 
ter* The reason is, that these goods are found on deck either 
because the ship had already a complete cargo, and there was 

(r) Du jet, art Ih («) Ibid* art. 12, (0 Ibid. art.. 13« 
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no room for them when received» or because the master had 
neglected to stow them in « proper manner ; and in both cases 
he is to blame. It is his fault to receive goods which overload 
the ship ; the jettison of these goods, which it became necessary 
to make» bçing the consequences of this fault, he alone ought 
to bear the loss. In like manner if there was room enough in 
the hold of the ship, it is the master's fault that thej are left 
on deck instead of being stowed away; and of course the 
jettison of these goods, which is presumed to have been made 
because thej obstructed the working of the ship, is a losa 
arising from the fault of the master, which he alone must 
beai'.(3()) 

ARTICLE HI. 

Who ought to contrHmte and in the proportion of 
what things. 

119. I. The owners of the ship saved by the jettison con^ 
tribute to the loss it has caused. Dominum etiam navis pro per^ 
tione obligatum esse.{w) 

They contribute for the ship which the jettison has preserved 
and for the freight which is due them on the goods on board ; 
for the jettison has preserved the freight also, which would not 
have been due if the ship had been wrecked and the goods 
lost Mevertheless, as freight is due them only on account of 
their ship, and as it designed to replace what the ship loses m 
value during the voyage and what expenses she has caused ; 
it has been considered a double burden to require the owners 
to contribute for the whole value of the ship and likewise for 
freight. Hence the ancient maritime laws only required them 
to contribute for one, either ship or freight. The judgment of 
Oleron give them the choice.(ar) The Ordinance of Wisbuy 

(w) Digett, %f 2» ad leg* Bhod, (a.) Art. 8. 
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gaye tiie choice to the merchaiit8.(y) The Marine 0rdinaiice(2;) 
has taken another course ; it has required them to contribute 
for ship and freight at the same time ; but it makes them con- 
tribute only for half the value rf the ship and half that of the 
freight. 

When the owners have goods on board on their own account,, 
there is no doubt that, besides the contribution they owe for 
freight, they must also contribute for the whole value of the 
merchandise. 

120. But they do not contribute for the provisions and 
ammunition which remain in the ship.(a) This is conformable 
to the civil law, which excepts from contribution provisions 
which each one may have on board for consumption during the 
voyage. Si qua consumendi causa imposUœ forent^ quo in 
numéro essent cibaria ; eo magis quod siquand» eadefecerint in 
navigatione, quod quisque haberet in commune conferret.{b) 

121. II. The owners of goods remaining in the ship ought 
also to contribute in order to repair the loss occasioned by a 
jettison, which procured the preservation of these goods. They 
contribute in the ratio of their value, regard being had to the 
state in which they are found at the time of the contribution, 
^nd a deduction being made for the freight which is due on the 
goods. 

Observe, first, that although the merchant, who has with- 
drawn goods during the voyage, owes the whole freight, as if 
they had always remained on board ; still if the accident which 
causes jettison does not happen till after the goods are with- 
drawn, their owner is not obliged to contribute ; for it cannot 
be said that the jettison has saved his goods, since they were 
not in the ship. The reason of the difference in this case 
between the debt of freight and of contribution to average, is 
evident. The ground on which the whole freight is due is the 

(y) Art. 40. (z) Du jet, art. 7. (a) ITnd. art. 11, 
(b) Disc9U I 2, ». 2, ad le^^ Rhod, 
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obligation, which the merchant has contracted by the contract 
of charter-party, by which he has engaged to pay it; an 
obligation, firom which he cannot release himself by withdrawing 
his merchandise. But the debt for contribution to average has 
no other ground than the safety, which the average procured, 
of the goods of the persons liable to contribute ; and it is 
apparent that this obligation cannot exist with regard to those 
who have no goods on board at the time of the average. 

12£. Observe, secondly, that the owners of goods saved by 
means of the jettison, as well as the owners of the ship, are not 
the less held to contribute, because they themselves have 
Buffered some damage in their property by the jettison for the 
good of all : but they contribute only after a deduction of what 
is due them by contribution for their loss : deducto hoc, quod 
damnum pasms est, reliqûum conferre debet{c) 

123. III. The owners of goods thrown into the sea for the 
common safety, who are to be reimbursed the price of such 
goods by contribution, must likewise enter into this contribu- 
tion, and deduct from the sum which they are to receive a part 
of the loss which they are to bear ; having regard to the loss of 
the goods which has been repaid them, and deducting the 
freight due. If it were otherwise, the condition of merchants, 
whose goods were thrown overboard, would be better than that 
of them whose goods were preserved ; which ought not to be ; 
justice demands that all concerned should be served alike by 
means of the contribution. 

124. I ought, it is true, to contribute to the reimbursement 
which is due either to myself, or to others whose property waa 
in like manner thrown overboard or damaged at the time of the 
jettison of my merchandise; but if afterwards some other 
accident happen which causes injury to the goods which had 
been saved by the jettison of mine, I am under no obligation to 
contribute to their owner's indemnity. This is the rule of the 

(e) Digest, L 4, ». 2. 
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Ordmance.((I) Chads thrown overboard shall in no case eontri' 
hute to the payment of damage accrued after the jettison to 
goods saved^ nor the goods to pay the value of the ship when 
lost or beat in pieces. 

We must suppose^ in the application of this rule, that after 
the jettison has saved the ship and the remaining goods, the 
ship, in the progress of her voyage, has been wrecked or strand- 
ed by some other accident: in such a case the Ordinance 
decides that, although the wreck of the ship and the good» 
saved from the wreck ought to contribute for the loss of goods 
thrown into the sea during the first misfortune, on the contrary, 
the goods thrown into the sea ought not in any case, whether 
they have /emained in the water or whether they have been 
rescued from the sea, to contribute to the loss or damage caused 
the ship or goods by the shipwreck or stranding. 

This rule is drawn from the civil law ;(e) and the reason of 
the distinction is, that the jettison at the time of the first acci- 
dent is a loss caused for the common safety, and which has 
effectually procured for the time being the preservation of the 
ship and of the goods remaining on board ;' and of course it is 
a common average which ought to be borne in common : on 
the contrary, the loss and damage suffered on the second 
accident by the wreck or stranding of the ship, not being a loss 
suffered for the common safety, is only a simple average to be 
borne by the owners of the goods lost or damaged. 

125. IV. Passengers ought also to contribute for their 
clothes and jewels, even if these things do not charge the ship, 
Jtn etiam vestimentorum cujusque et annulorum œstimationem 
fieri oporteat ? Et omnium visum est*{f) The reason is that 
they were preserved through the jettison.(37) 

It is evident that they do not contribute for their own 
persons ; and the law gives as a reason that corporum libero-^ 
rum œstimationem nullum fieri posse.{g) 

(d) Du jet, art. 17* (a) JHg. I 4^ ». 1, ad leg. Bhod, 
(/) i>»ir« /. 2, ». ^Jbid. Is) Ibidem. 
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Nor do they contribute for the provisions they have on 
board. 

126. With regard to the sailors, they are dispensed from 
contribution for their wages and clothes,(^) although the pre- 
servation of these was secured them by the jettison, since 
wages are due only in case of safe arrival. The reason of 
which is, that their extraordinary personal services at ^e time 
of the accident, which caused the jettison, have conferred in 
them this prerogative. 

It is otherwise in case of ransom, as we shall see hereafter. 

ARTICLE IV. 

FFhat action the owners of goods thrown into the sea or dam^ 
aged by jettison may resort to, to procure an indemnity by 
^contribution, and the manner of making this contribution* 

127. We have seen above that one of the obligations con- 
tracted by the master, as between him and the freighters, was 
to have them indemnified by contribution, when, for the com- 
mon safety, their goods had been thrown into the sea or damag- 
ed by the jettison ; and that the freighters, on their side, en- 
gage to contribute to this average, as well as to all other com- 
mon averages. 

From this obligation of the master is derived the action ex 
locato, which the owners of goods thrown overboard or dam- 
aged may bring against him in order that he should give them 
an indemnity by calling on the owners of the goods saved to 
make contribution : and the master may require them to make 
this contribution by the action eje condticto, which arises from 
the obligation to contribute which they have contracted. 

This results from the Digest (i) Si labtrrante nave jactus 

(A) Diijet^ art. 11, 

(t) Digest» L 2, ad leg. HhofL The contract is here considered un- 
der the point of view described in the fifth section of the first part, as 
the hiring of work, locatio operis transveheniarum mercinm. 
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J'Oùtus est, amissarum mereium domitd, si merces vehendas he- 
avérant^ ex locato cum magistro navis agere debent ; is deinde 
cum reliquis, quorum merces salvoR sunt» ex conducto, ut detri- 
mentum pro portions communicetur, agere potest. 

128. To obtain the contribution two accounts must be drawn 
up, one of the amount of the loss undergone for the common 
safety, another of the amount of goods saved subject to con- 
tribution. 

To draw up the amount of loss, we must estimate the value 
of the goods thrown into the sea and the damage done to those 
which were only damaged. This estimate should be made 
according to the current price at the place of discharge ;{k) 
that is to say, the price for which goods of the same quality 
with those thrown overboard are accustomed to sell in the 
place where the ship unloads and at the time of the contribu- 
tion. The ship's place of discharge is either that of her des- 
tination, when she safely arrives, or that where she is obliged 
to touch and unload, when a subsequent misfortune renders 
her unable to complete the voyage. 

129. The goods thrown overboard being estimated according 
to the price which those of like quality are worth, it is neces- 
sary to know this quality before making an estimate. It is 
ordinarily shown by the bill of lading and invoice of the mer- 
chandise. To judge of the quality of goods thrown overboard, 
the hill of lading shall be produced, and the invoice, if any 
there 6e.(Q If the merchant, who owns them, pretend that the 
value is disguised in the bill of lading, and that the value is 
greater, he is not suffered to bring evidence of the fact ; no 
person being allowed to take advantage of his own fraud ; and 
the goods shall be valued and paid for on the ground of the 
quality stated in the bill of lading.(m) On the other hand, 
however, if those liable to contribute allege and prove the 

(A?) Du jet, art. 6. 

(0 Ordonnance^ Du jet, art. 8. (m) Ibid, art, 9. 
10 
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goods inferior in quality to what the bill of lading imports, the 
goods should be valued only according to their actual quality 
and wordiy and not on the representation of the bill of 
lading(n) 

ISO. It remains for us to remark, as to the manner of mak- 
ing out an account of the losses, that in this respect the Ordi- 
nance departs from the laws of Rome. The civil law(o) con- 
tents itself with requiring repayment of the first cost of the 
goods, although their value might have been increased by their 
reaching the place of their destination. J^Tec ad rem perHnebU, 
is there said, si hœ quœ amissm sunt pluris veniri poterant, 
quoniam detrimenti non lucri fit prœstatio. The Ordinance» 
on the contrary, which requires the goods to be valued at the 
price they would bring at the port of discharge, indemnifies 
the owners for the gain they would have made, if their goods 
had arrived. This regulation seems to me more just than that 
of the civil law ; because the «condition of those merchants, 
whose goods are thrown overboard, ought to be made the same 
with that of the merchants whose goods were preserved by the 
jettison ; and the latter having the gain which was to be made 
on the goods at the place of dischai^, of course the former 
ought to have an indemnity for the profit which they would 
have gained if their goods had likewise arrived. 

131. After having made a calculation of the loss, a second 
account should be dravm up containing the. amount of all the 
property subject to contribution : what that property is we 
have already declared. The goodâ saved by the jettison, which 
enter into this account, ought, like those thrown overboard, to 
be valued at the price which goods of the same quality are 
worth at the place of discharge. If the bill of lading represents 
the goods as of a quality inferior to their genuine quality, the 
owners would not be heard if they desire the bill of lading to 

(n) Ordonnance^ Dnjet^ art. 10. 
(o) DigetU I, 2, 9, 4, ad leg. Rhod. 
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be strictly followed ; becauee the goods are to be valued accord* 
ing to their true quality, which the appraisers have ascertained 
by their examination in preparing to make up an account 
And on the other hand, if the goods had been declared bj the 
bill of lading of a superior quality, the owner would not be per- 
mitted to prove them of an inferior quality to that before re- 
presented by himself ; for no person is ever admitted to all^e 
his own fraud. Hence the goods ought to be valued according 
to the representation. 

132. Goods saved by means of a jettison, which by some new 
accident are afterwards deteriorated, do not contribute and are 
not estimated in this account more than their actual situation 
will justify. 

But it is not the same with those damaged by the jettison ; 
they ought to be made use of in this account for as much as 
they would have been worth undamaged ; for if their owners 
are indemnified for their damage by the jettison, the goods are 
worth as much to them as those not damaged at all ; and in 
this degree therefore ought they to contribute. 

153. The two accounts having been drawn up in the manner 
we have explained, the sum of the first account, which is the 
loss and damage, ought to be distributed among all the proper- 
ty contained in the second accoimt, at a marJc fi>r each pound 
of theirvalue.(p)(38) 

For example, the amount of lasses is composed of 
1. Goods of Peter thrown overboard for the common safety, 
deducting freight, duties and expense» - 15,000 

S. Goods of Paul damaged by the jettison to the 

amount of - - - - . 5,000 

Total of losses and damage - - - 20,000 

The amount of property subject to contribution is com- 
posed of 

iP) Ordonnance^ Dujet^ art. 7. 



76 COMMON AVERAGE. ^ 

1. Half the present value of the ship and freight - 60,000 
a. Goods on board belonging to the owner of the ship 20,000 

3. Goods of James in their actual condition deducting 

freight ----- 30,000 

4. Goods of Nicholas do. do. - - 50,000 

5. Goods of Peter thrown overboard for which he is to 

be made good do. do. - - 15,000 

6. Clothes and packages of goods of a passenger do. 5,000 

7. Goods of Paul worth at present 15,000, but when 

his damage is repaired, and freight deducted 20,000 

Total of contributory values - - . 200,000 

The sum of this account being ten times as great as the sum 
total of losses, each person will have to contribute ten per 
cent, on the value of his interest in the contributory articles. 
The owners therefore lose - - - . 

James ----.. 
Nicholas --.-.- 
The passenger - - - - - 

Peter contributes to be deducted from what he receives 
Paul the same - - 

Total of contributions - - - 20,000 

Of this sum Peter will take 13,500 livres, which is the amount 
of his loss diminished by his share of the contribution ; and 
Paul will take 3,000 livres, which is also the amount of his loss 
with the same diminution. 

134. The contribution being thus regulated, the Ordinance 
declares, that if any person liable to contribution refuse to pay 
his share, the master may retain and even sell his goods to the 
amount due, under authority of court, in order to secure or sat- 
isfy the contribution.{q) This article is to be interpreted in 
connexion with another heretofore cited, which 8ays,(r) that 
ihe master cannot retain goods on board as security for the 

(g) J)ttjet, art. 21. (r) Du fief, art. 23. 
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fteighti but that he can only have Hiem seized in the lighters at 
the time of discharge. If according to this article the master 
cannot retain goods in the ship in default of the payment of 
freight ; for ilie same reason he cannot, when the merchant has 
failed to pay his contribution for average, refuse to deliver the 
goods from on board his ship. Contribution for average ought 
to have no privilege over the freight ; and therefore what is 
said in the Ordinance as to retaining goods as security for the 
contribution, ought to be understood in this sense, namely, not 
that he can retain them on board and refuse to deliver them, 
but that, after ihey are delivered, he may seize them in the 
lighters, on the quay, or in the ^ore-houses, 

Yalin observes that, although, according to this article, the 
master may make seizure of the goods and when it is made the 
owner cannot replevy them without giving security, neverthe- 
less it is not usual to make such seizures, unless the solvency 
of the merchant is doubted ; and that of course a master, who 
has not made this seizure, and who has let the merchants re- 
move and dispose of their goods, is not liable» in case either of 
them proves insolvent, except when those interested in the di- 
vision of the loss had seized the goods in his hands. 

ARTICLE V. 

On the case in which goods thrown into the sea are 
recovered. 

135. The owner of goods thrown into the sea for the preser- 
vation of the ship, whatever consent he may give in this re- 
spect, is not considered as relinquishing his property in that 
merchandise ; quoniam, says Javolenus, non potest videri id pro 
derelicto habitum, quod salutis causa interim dimissum est.{s) 
Hence if goods thrown overboard are afterwards drawn up, 
whether by divers or by fishers, there is no doubt that the own- 

(») Digest. I, 21, ». 2, de acquir, possess. 
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er maj reclaim and recover them on paying the cost incurred 
in their recovery.(39) 

136. When the owner of goods thrown into the sea recovers 
them» if contribution is not already made» it is evident that 
in making it, he can be charged in the estimate of losses, not 
for the whole price of the goods, but only for the sum they are 
depreciated in value, and for the cost of their recovery. 

If they are recovered afterwards, the Ordinance provides 
for the case.(i^) If goods thrown into the sea are recovered 
after the distribution of losses, the oumer shall return to the 
master, and others interested, what he has received from the 
contribution, deducting the damage they have suffered, and the 
expenses of their recovery. 

Observe that the owner, whose loss has been made good to 
the whole value of the goods thrown overboard, having cmrtri'- 
buted himself, and deducted from his nominal receipts a part 
of this value, ought also to have a share of aie «um restored 
the contributors. For instance, if Peter has been made good 
by the contribution, in the sum of 15,000 livres, for which he 
is charged in the estimate of losses, and which was the whole 
price of his goods ; and if his goods are still worth 10,1000 livres 
when deduction is made for their damage and for the^ expense of 
getting them out of the water ; then he will be obliged to restore 
10,000 livres to the amount contributed. Suppose this amount 
to be 200,000 livres ; the 10,000 livres will be a twentieth part 
of it ; and each of those interested in the contribution ought to 
take five per cent, from this sum of 10,000 livres» that is, a 
twentieth part of the sum for which he was charged in the 
amount of the contribution. Peter being there charged 15,000 
livres» and having contributed in the proportion of this sum by 
the deduction from his receipts, ought to retain 750 livres in 
the 10,000» and the surplus of 9,250 livres should be distributed 
in the same proportion among all those charged in the average 
contribution. 

<0 JDujet, art. 22. 
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SECTION IL 

Of other kinds of common average which give rise to 
contribution. 

isr. The Ordinance enumerates those common averages, 
which most ordinarily happen.(M) 

The first kind is of things given to pirates by composition 
fm* ^ ransom of the ship and merchandise. It is evident 
that the loss of things given pirates by composition to induce 
them to let the ship proceed, being a loss suffered to prevent 
the shijit ^^^ ^^ ^^^ goods from falling into the hands of pirates, 
is a common average, for which they, to whom the goods belong 
ftndwho have lost them for the common safety, ought to re- 
ceive an indemnity by contribution made in the same manner 
as in the case of jettison. 

Although the privateers of enemies, which in time of war 
have a commission to cruise, are not strictly speaking pirates, 
still what is here said of things given by composition to pirates 
ought to be understood of things given by composition to priva- 
lieersmen ; there is a parity of reason. 

138. The Ordinance says given by composition $ in order 
that what has been given a pirate or privateer should be con- 
sidered as given for the common safety and as a common 
average to be suffered in common by contribution, it must 
have been given by composition; that is to say, the things 
must have been offered the cruiser to induce him to let the 
ship proceed, and that cruiser, having accepted the proposal 
and received the things offered, must in fact have permitted 
the ship to pursue her course. But if the cruiser had made 
himself master of the ship, and without any composition had 
selected the most precious effects and those which suited him 
best, and had then let the ship proceed with the residue ; the 

(u) De9 wvariea^ art. 6, 
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loss of goods thus taken possession of, would have been only 
a simple average to be wholly supported by the owners of the 
goods ; for the cruiser having taken possession of the goods by 
force, because they suited him best, it cannot be said that they 
were given him for the common safety, nor that this is a loss 
incurred with a view to save the ship and the residue of the 
merchandise. This we learn from the civil law. 8i navis a 
firatis redempta sit, 8ervius, OJUius, Labeo, omnes conferre 
iebere, aiunt ; quod vera prœdoms abstulerint eum perdere cu- 
Jus fu£riL(v) 

In like manner what any one has promised to give, not for 
the common safety, but for the ransom of his private goods ; 
if he was afterwards obliged to give it, for instance in order to 
deliver persons whom he had left with tbe cruiser as hostages ; 
then it would be merely simple average without any contribu- 
tion. Hence the law subjoins : nee conferendum ei qui merees 
suas redemerit{40) 

139. Although what is given a cruiser should be given by 
composition for the ransom of the ship, and to procure her 
release ; still if contrary to the faith of the composition, he 
take possession of the ship and pillage her, there will be no 
contribution ; and the owners of the goods given ineffectually 
by way of composition, can demand nothing from those who 
save their goods from tlie pillage ; as in case of a jettison» 
which has not prevented the ship from perishing in the storm, 
for which it was made, there is no contribution made by those 
who preserve their goods from the shipwreck : for in order 
that a loss made with a view to the common safety should give 
rise to contribution, it must for the time being have procured 
the preservation of the vessel. 

But if the cruiser, executing the composition, let the ship 
proceed, and afterwards another accident happens by which 
the ship again falls into the hands of enemies, there will never- 

(«?) JDijett. L 2, ». 3, de leg» Ithod* 
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thdess be a contributioB ; and those who aave their good» from 
pSLà^ in the second accident will contribate for the loss of 
goods given awaj in the first towards a composition, which for 
the time being saved tiie ship and the goods on board : m the 
same manner as was laid down in pursuance of the laws res- 
pecting jettison. 

140. The Ordinance in another place(ir) regulates the con- 
tribution occasioned by ransom, Contrihution on account of 
ransom, it says, shaU be made on the current price of the goods 
at the pktee of discharge, deduMng expenses; that is to saj» 
the expenses of unloading and of the freight due on the 
merchandise : for the merchant would not have made profit 
on his goods but with this deduction. The Ordinance pro- 
ceeds : and on the total amount of goods and freight, deducting 
provisions consumed and advances made to the seamen^ Here 
is the first difference between^his contribution, and the contrit 
bution made on account of jettison and other common averages ; 
in which the owner of the ship contributes only for the half of 
the value <^ the ship and half of the freight, as we have seen 
before : whereas in case of ransom he contributes for the whole 
ship and freight. For the rest, in the account of contributing 
values, freight is charged with a deduction of provisions 
consumed and of advances made the seamen; because the 
freight affords the owners a profit only under this deduction* 

141. The Ordinance adds : who, that is the seamen, tvill 
also contribute at the discharge of the freight in proportion to 
what remains due them of their wages* This is the second 
difference between this contribution and those made in case of 
other averages. It is repeated afterwards in the title concern- 
ing the hiring of seamen, where it is said :{x) tiie wages of 
seamen contribute to no average, except for the ransom of the 
ship. The reason of the difference is the great advantage it 
procures seamen, whose freedom it preserves. 

(w) Dufrety art. 20. (oc) Du loyer àûM matelote^ art. 20. 
11 
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Observe that it is said, shall contribute at the discharge of the 
freight. It is not therefore that the owner of the ship is to make 
any profit by this contribution of the seamen ; the merchants are 
not to gain ; they are sufficiently benefited by the contribution 
of the owner of the ship, in discharge of the ransom, for the sun» 
total of the ship and freight. Of course the wages of the seamen 
ought not to be comprehended in the account of contributory 
values, in regulating the contribution between the owner of the 
ship and the merchants ; but after this contribution is regulat- 
ed, the share of the contribution, paid by the owner of the ship, 
ought to be divided arid borne in common between the owner 
of the ship in proportion to the freight, and by the seamen in 
proportion to what is due them for wages. For instance, sup- 
pose the owner of the ship, on account of his freight valued, af- 
ter deductions, at the sura of 24,000 livres, should be charged 
a sum of 7,000 livres in the contribution, and that 4,000 livres 
remain due the seamen : then the sum of 7,000 livres, which the 
owner has been charged for freight, ought to be proportionally 
divided between the said owner and the seamen : and the sum 
of 24,000 livres, amount of freight, being six times that of 4,000 
livres, amount of wages due ; the owner ought to bear six 
sevenths, and the seamen one seventh, amounting to the sum 
of 1,000 livres, which the master of the ship will deduct from 
the 4,000 livres due them for wages.(41) 

142, The second kind of common average, enumerated by 
the Ordinance, is of goods thrown into the sea s which we have 
discussed in the preceding section. 

The third species is, of cables or masts broken or cut, anchors 
and other effects abandoned for the common safety. In order 
that this damage be considered as made for the common safe- 
ty, it is requisite, as in case of jettison, that it should have been 
done by the advice of the merchants in the ship, and of the 
prmcipal persons of the crew,(y) in a violent storm or whcHL 

(y) Ordonnance^ Jhtjet, art. 1 & 2» 
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tîbssed bj pirates or enemies» and that it should for the tim^ 
have procured the ]n'eservation of the ship. 

When this damage has not been made designedly to procure 
the preservation of the ship, but has happened in consequence 
of a gust of wind, it is only simple average, which does not 
^ve rise to contribution, and which ought to be suffered wholly 
by the owners of the ship :(42) as decided by the Ordinance, 
which declares,(») that the loss of cables, anchors, sails, masts 
or rigging, caused by storm or other marine accident, is only 
simple average» This being simple average, the owners of the 
goods are not obliged to contribute any thing for the expense 
of refitting the ship, so that she may finish her voyage and con- 
vey the goods to the place of their destination.(a) In the same 
manner I should not be liable if a locksmith should break his 
hammer, or anvil, in laboring at the work which I have given 
him to perform.(6) 

143. The fourth kind is the damage done the goods, remain- 
ing on board the ship, in making the jettison : of which we 
have spoken in the preceding section. 

The fifth kind, is the dressing and nourishment of a sailor 
wounded in defending the ship. This extends to the case of a 
combat maintained to prevent the capture of the ship by cruis- 
ers ; the seaman having exposed his person for the common 
safety, the expense of his nourishment, and of the dressings 
required by his wounds, ought to be borne in common, and re- 
puted common average. It matters not whether he was wound- 
ed fighting with arms in his hands, or in working the ship, 
during a combat: in both cases he labored for the common 
safety. 

What is said of a sailor, seems to me to extend to aU 
the persons in the crew, and even the master : if in fighting 
or working the ship during a fight, or in giving orders, tliey 

{£) Des avaries^ art. 4* 

(a) JDisetU I. 6, ad ieg, Hhod. (b) Ibid, U 2, «. 1. 
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have been wounded, as it wonid have beett'done for the com* 
mon safety, the charge of nourishment and dressing is a com- 
mon average. 

I thinE likewise the same may be said of passengers, who 
may have taken up arms in a fight, at the requisition of the 
master : if they are wounded, the expense of their nourishment, 
and dressing ought also to become a common average. 

If it was not in fight, but in performing the ordinary service 
of the ship, that a seaman was wounded, it is not a cmnmon 
average. This distinction is established by the Ordinance.(c) 
The seaman, who shall he wounded m the service of làe skip, 
or who shall fall side during the voyage, shall be paid kis 
fvages, and dressed solely at the charge of the ship ; and if he 
is wounded infighting enemies or pirates, he shall he taken eare 
of at the charge of ship and cargo. 

For the same reason that the cost of nourishing and dressing 
a seaman wounded in fi^ is a gross average, to be supported 
in common ; so that which is to be paid the heirs of a person 
killed in battle in addition to what would have been paid them 
if he had died in sickness, and which consists in the wages of 
the seamen from his death to the end of the voyage,(({) ou^t 
to be reputed gross and common average ; as Valin remarks, 
and as is hereafter explained at length, I have nevertheless 
heard a distinction made in this respect between the case 
when the master has hired other seamen to replace those kil- 
led, and the case in which they have not been replaced. When 
the master has hired other seamen to replace those who were 
killed, the payment, which he must make the heirs of the de- 
ceased, of the wages accrued since the death of the seamen to 
the end of the voyage, is for him, inasmuch as he is equally 
obliged to pay the wages of the new seamen, a double expense 
and an extraordinary expense, which, being caused by the 
death of seamen killed for the common safety, constitutes a 

(c) 1)69 loyerB des matelots, art. 11. (</) Ibid* art. 15. 
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conunoii aTerage ; and here ilierefore the merchants ought to 
contrthttte. But when a sailor killed in battle is not replaced, 
the payment of wages, which the master makes the heirs of the 
sailor, does not seem to be an extraordinary expense, nor con- 
sequently a common average ; for the master pays no more in 
case of the sailmr's death, than he would have done if he had 
continued alive ; since he must then have paid the sailor him- 
self the same sum which he now pays his heirs. This distinc- 
tion seems to me quite plausible* 

144. The nouri^ment and care of sailors wounded in a 
fight sustained for the defence of the ship being common aver- 
age, it ought also to be decided that the damage, suffered by the 
ship in this fi^t, should in like manner be deemed common ^ 
average, to which the goods on board the ship ought to contri- 
bute. This damage is very different from that which is caus- 
ed by a stormy and which is only simple average, because it is 
not suffered for the common safety. The fight, on tiie contra- 
ry, being sustained for the defence of the goods as well as ship, 
the damage, which the vessel receives, is suffered for the com- 
mon safety, and of course is common average. 

145. The sixth kind is tfie expense af unloading in order to 
enter a harbour or river ^ m to get the vessel afloat* This ap- 
plies, as Yalin observes, only to the case of a storm or cha^, 
or other accid^it. If to prevent shipwreck, or capture, it i» 
necessary to enter a harbour, which is not the place of destina- 
tion, and which cannot be entered without unloading a part of 
the cargo, which for the time is deposited in boats or lighters ; 
these are extraordinary expenses made for the common safety, 
and for the preservation of the ship and goods, and of course 
they are common average, to be supported in common by con- 
tribution. It is the same with the expenses incurred to get the 
sJiip afloat, that is, in sailing out of the place where she had 
taken refuge, and being put into a condition to pursue the voy- 
age with her cargo. But the expenses of unloading incurred at 
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the place of destinatioh, when the harbor there is such that the 
ship cannot enter without unloading, are ordinary expenses to 
be supported bj those to whom the goods belong. Such are the 
sentiments of Valin. 

146. The seventh kind of common average, described by the 
Ordinance, is when the ship is unable to enter safely a port or 
river, with her whole cargo, and a part of it is unloaded into 
boats, denominated lighters. It is comprized in these two ar- 
ticles, of the title on jettison. In case of the loss of goods put 
in barks to lighten the vessel when she is entering a port or 
river, contribution shall be made by the ship, and her entire 
cargo. But if the vessel is lost with the residue of her cargo, 
no contribution shall be exacted on the goods placed in lighters, 
although they should arrive in safety .{e) The reason of the 
distinction is, that, the discharge of the goods into lighters hav- 
ing been made for the preservation of the ship, and the remain- 
ing goods, in order that the ship might enter the harbor with 
greater facility, the loss of these goods in the lighters, where 
they were deposited, has been suffered for the preservation of 
the ship and remaining goods, and of course ought to be suffer- 
ed in common : but when the ship herself is lost, and the 
lighters arrive in safety, it cannot be said that the loss of the 
ship has been suffered for the preservation of the lighters. 

The rules in these two articles are drawn from the civil 
law.(/) JV*aris onustœ levandœ causa, quœ intrare Jlumen vd 
portum non poterat cum onere, si quœdam merces in seapham 
trajectœ sunt, eaque scapha submersa est, ratio haberi debet 
inter eos qui in nave merces salvas habent, cum his qui in sca- 
pha perdiderunt, tanquam si jaetura facta est : contra, si sea- 
pha cum parte mer4:ium salva est, navis periit ; ratio haberi non 
debet eorum qui in nave perdiderunt i quia jactus in tributum 
salva nave venit{g) 

(ff) Art. 19 & 20. (/) IHg. I 4, ad leg. ïthod. 
{g) Id est, is demum jactus, ea demum jaetura verdt in tribututn^ qua 
<td salvandam navem facta est, et per quam navis salva facta est* 
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The rule does not take effect, except when the discharge of 
the goods is made with a view to lightening the ship, and fa- 
cilitating her entrance into port, whether that port is the place 
of destination or not ; but if the merchant unloads only that 
the goods may sooner arrive on shore, while the vessel remains 
in the roads, the discharge not being made for the preservation 
of the ship, and goods remaining on board, the loss of the goods 
should not be reputed common average, but should be borne 
entirely by those to whom the goods belong. 

A distinction has been made with regard to the same regu- 
lation. When it is to enter a \)ort where an accident has com- 
pelled the ship to stop, that she is lightened, this regulation 
always takes effect; because there could have been in this case 
no fault of the master, who could not foresee, when loading, 
that he should be forced to enter this port. But when it is to 
enter the ship in the port of her destination, that she is light- 
ened, the master who knew or ought to have known the capac- 
ity of the port, whither he was bound, is to blame for taking in 
so full a cargo ; it is therefore by the master's fault that it has 
become necessary to remove the goods into lighters, and that 
the goods so removed have been exposed to the risks they run 
on board these barks, and which they would not have run on 
board the ship ; and of course the master alone ought to be 
responsible in case of accident, and a loss could not be reputed 
common average. 

147. The Ordinance contains an eighth kind. It 8ays,(fe) that 
the loadmanage,{4â) towage and pilotage for entering or sailing 
out of harbors or rivers, are petty average, which shall be paid 
one third by the ship, and two thirds by the merchandise. 

Loadmanage is the pay of loadsmen, that is, persons who 
sail before ships in barks with instruments for towing the ship, 
and directing her course, in order that she may escape the dan- 
gers in her way.(i) 

{h) JOet avarici, art. 8. (t) Guidon dfi la Mevt ch. 14. 
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~ Tmtmgê 19 that which is giren for towing ships into riy- 

Pilotage is what the master gives pilots oi the place» which, 
the vessel is approaching or leaving, to conduct the ship in and 
cmt, and enable her to avoid the dangerous spots of vtààch these 
pilots of the place have knowledge. 

This kind of common average has two things peculiar to it : 
the first is that» although common average is usually named 
gross average, this, because of its smallaess, is called petty 
average : the second is, that, whereas in common average an 
estimate is made of the ship to determine the part she ought 
to pay, for the contribution to this average, on the contrary, no 
estimate is made of the value of the ship, but one third is taxed 
on the ship, and two thirds on the merchandise. The reason 
is that the expense is too inconsiderable to require an appraise* 
ment of the ship.(44) 

148. Observe that the expense of loadmanage, towage and 
piloii^e, are not properly average, unless made on occasion of 
some storm or chase, by entering a port other than the place 
of destination, or departing from it ; for it is only then that 
these charges are an extraordinary expense. Now according 
to the definition which we have given, and which is authorized 
by the Ordinance, averages are an extraordinary expense. 

Although these charges of loadmanage, towage and pilotage, 
when incurred entering the place of destination, are an ordina- 
ry expense, and so not properly an average, nor a thing for 
which underwriters are liable, still even in this case they are 
borne in common, one third by the ship, and two thirds by the 
goods, and are assimilated to common average. 

This interpretation of the Ordinance is given by Valin, and 
conforms to the relation, this article has with the succeeding, 
which says :({) The duties of discharge, inspection, report, 
tuns, beacons and anchorage, shall not be reputed common aver-» 

(A?) Gvidon de la Mer^ ch. 16. (/) Dea avaries, art. 9. 
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a^e, but shall he paid by the master. It in certain that this ar- 
ticle ought to be understood only of the case in which the pay- 
ment of these duties is an ordinary expense» that is to say, 
when they are paid at the place of tlie ship's departure and 
destination ; for when these duties are paid, on entering or 
leaving a port, where a storm or chase obliged the vessel to 
atop, the payment of these duties, being an extraordinary ex- 
pense, is an average, and a common average, since it is incur- 
red for the common safety. This article applying then to the 
case of ordinary expenses, and being put in opposition to the 
preceding, it follows that the preceding ought to be understood 
of the case in which the loadmanage, towage and pilotage, are 
an ordinary expense. 

149. The duties of discharge, of which the Ordinance 
speaks, are those which the master pays the admiralty at 
the place of his departure, to obtain a discharge or passport 
for the voyage. 

Those of inspection are what is given the officers of the 
admiralty for inspecting the ship. 

Those of report are what is due for the declaration which 
the master must make to the admiralty, at the place of his ar- 
rival, or where he stops. 

Tuns are empty casks placed above rocks and sand-banks, 
where they serve as a signal to shun the danger. 

Beacons are a general expression, comprehending every 
thing which serves to indicate the route at sea ; and there- 
fore tun and beacon-duties seem to be small duties, re- 
quired of ships entering ports for the maintenance of buoys 
and beacons. 

anchorage-duties are duties paid the admiralty, for permis- 
sion to anchor the ship. 

150. There are some others, beside these different kinds of 
common average, mentioned by the Ordinance, which we have 
described. For instance, when a ship is pursued, and the 



90 COMMON AVEBAGE. 

muster to avoid capture runs the ship ashore» the damage caus- 
ed the ship or goods by the stranding is a common average, 
because it was incurred for the common safety. 

151. Valin very properly considers as a common average 
the expenses of a ship» which has taken refuge in a port, or 
under a citadel, to escape from the vessels of enemies, and 
which remains there until the enemy has retired ; for this is 
an extraordinary expense incurred for the common safety, 
and of course it is a common average ; it was for the com- 
mon safety that the master took refuge in the place, and there 
remained.(45) 

This case is different from that of arrest by princes ; for it 
cannot be said that expenses caused by an arrest of a prince, 
for the support and wages of seamen, has been made for the 
common safety ; this arrest is compulsory, arising from supe- 
rior force, against which the merchants djd not engage to se- 
cure the master, nor the master the merchants. Therefore, 
when the ship is hired for the voyage, this expense should 
be borne by the ,ship as simple average*(m) When the ship 
ia hired by the month, this expense is reputed gross aver- 
age, for a particular reason which we have already noticed ; 
namely, that the master, not receiving in this case any freight 
from the merchant during the time that the arrest contin- 
ues, he is not obliged to furnish the services of his sailors 
for the guard, and preservation of the goods without some 
recompense.(46) 

152. After having explained what is common average, it 
is easy to know what is simple average ; since it is every loss 
not suffered for the common safety. Hence it is that the Ordi- 
nance says :(n) The damage happening to goods through their 
inherent defects, by storm, capture, shipwreck or stranding, the 
expense of saving them, the duties, imposts and customs, are 
simple average borne by the owners. 

{in) JDes avaries^ art. 7. («) Ibid, art. 5. 
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15S. Even if the damage should have been caused by the 
fault of the master, or his people, it is still simple average, and 
does not give rise to contribution ; but the owners of the goods, 
in this case, may be indemnified by brining an action against 
the master and owners of the ship, his principals. To thià 
effect is the Ordinance.(o) The damage done to goods by the 
fault of the master, or of the crew, in not well closing the hatch^ 
es, mooring the ship, or furnishing her with good cordage, or 
otherwise, is simple average, which falls on the master, ship 
and freight It shall fall on the master because the merchant 
has an action ex conducto against him for indemnity, as we 
have seen in discussing the contract of affreightment. The 
article adds, ship and freight, because the merchant has against 
the owners of the ship the action exercitoria, for which they 
can abandon the ship and freight ; and if this be not sufficient 
to indemnify the merchant, he may satisfy himself out of the 
property of the master. 

154. In like manner all the damage suffered by the ship, 
when it is not for the common safety, is a simple average to 
be borne wholly by the owners of the ship, saving to them a 
remedy against the master, when it was caused by the fault of 
him or his people. Hence the Ordinance says i[p) J^To contri- 
bution shall be made on account of damage done thé ship, unless 
it was done to facilitate the jettison. And we may add, or in 
any other manner for the common safety, as would be damage 
sustained in the defense of the ship. 

155. There is another kind of average, concerning which 
the Ordinance contains a peculiar regulation.(5') It is the aver- 
age or damage suffered by a ship in the shock or falling foul 
of another, when no fault of the master or crew caused them 
to strike. 

According to the principles of the civil law,(r) when a ship 

(o) Des avaries, art. 4. (/») T>u jet, art. 14. 

(<7) Des avaries, art. 10. (r) Diff. I %9, «. 2 & 4, ad I Aqidl, 
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strikes or boards another without any fault of the master or 
crew, this boarding is regared as an accident qvi a nemine 
prœstatur, and the owner of the damaged ship has no action 
for reparation. But as it may sometimes happen that the fault 
of the master or of his people occasions the damage» when the 
fact cannot be proved, the Ordinance, in this uncertainty, un- 
willing to make the ship bear the loss, as if a fault had been 
proved, and equally unwilling to discharge the ship from the 
whole loss as if the master's innocence was indubitable, has 
thought proper to divide the difference, and make the dam- 
age to be borne equally by the ship damaged, and the ship 
which caused the damage. This it has done by saying : In 
case a ship runs against another, the damage shall be paid 
for equally by the vessels, whether at sea, in a road, or in 
port» 

Regulations of this nature, by which the difference is divid- 
ed into halves, and which the gloss denominates judicium rus- 
ticorum, are not unknown to the civil law : the Institutes fur- 
nish us with an example.(s) (47) 

The rule under consideration is founded on a reason of pub- 
lic interest, in order to make masters of vessels more careful in 
taking every precaution to avoid such a misfortune. 

156. The Ordinance has it, shall be paid for equally: mean- 
ing by the term equally, that the ship which caused, and the 
ship which suffered, the damage, should bear it by moieties, 
as expressly declared by the Judgments of Pleron.(f) The 
damage, therefore, is not borne in proportion to the value of 
either ship : if in striking they caused mutual damage, each is 
to bear half the damage done to both ships. 

157. The words are, by the vessels, that is to say, by their 
owners. If the master of the ship, which caused the damage, 
or his crew, cannot be proved in fault, the master is not lia- 
ble, unless he should happen to be himself owner of the ship. 

(f) J)e vulg, wbau e.Jin. (/) Art. 14« 
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It is not unusual in the civil law» that owners should in 
30ine cases be responsible for the damage caused by their 
propertj.(tt) 

The goods on board the ship, which caused the damage, are 
not obliged to contribute ; for the Ordinance says, by the ves- 
sels ; and this damage, not being suffered for the common 
safety, is not a common average, to which the cargo ought to 
contribute. 

158. When a ship, in accidentally running against another, 
not only damages that ship, but also the goods on board, the 
owners of the goods have no action by which to procure in- 
demnity ; for the Ordinance speaks only of damage done the 
ship ; and as the regulation is contrary to the regular princi- 
ples of the law, it admits of no extension, ^uod contra ratio^ 
nem juris introductum est non debet trahi ad consequentias.{4^ 

159. These remarks apply to the case where nobody is prov- 
ed in fault: btU if the ships strike by the fault of either of th^ 
masters, he who caused the damage must make reparation.{v) 
If the master, by his fault or that of his people, caused the dam- 
age, he must repair it as to both ship and cargo. Valfn addu- 
ces several instances, in which the fault of the master is the 
cause of the damage. It is his fault if the ship, not being well 
fastened, broke away, and run against another ship. So like- 
wise, it is his fault, if, when his ship is'at anchor, he has not 
put out a buoy, tliat is, a piece of wood floating over the spot 
where the anchor lies ; and for want of this precaution, he is 
responsible for the damage ships may suffer by running foul 
of his anchor. 

(«) DiffesU U 7, 9» 1, darrni, infer. (v) Den avarietf art. 11. 
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160« The Marine Ordinance enumerates four different meth- 
ods of engaging mariners,(tr) namely, for the voyage, by the 
month, on profits, and for a part of the freight 

The engagement of mariners for the voyage is a true con- 
tract of letting to hire, by which a sailor lets the master of a 
ship his services for a voyage, in consideration of a single de- 
terminate sum, which the master, on his side, promises to pay 
him as wages for the whole voyage. 

Engagement by the month is also a genuine contract of let- 
ting to hire, by which a sailor lets the master of a ship his 
services for a voyage, in consideration of a sum which the mas- 
ter is to pay him for each month that the voyage continues. 

These two contracts differ in this, that in the first, the hire 
consists in a single sum for the services of the whole voyage, 
whether less or greater in duration ; whereas in the second, 
the hire consists in so much money as the voyage is months in 
duration. 

161. Engagement tm profits, or on shares, is a contract by 
which a sailor promises to serve the master of a ship, during a 
certain period, or a certain voyage, for a certain part of the ex- 
pected profits. This is a bai^ain sometimes made by sailors 
with masters of cruising ships going a cruise in time of war, or 
roasters of fishing vessels. 

(w) Det loyçri de9 mafeloti^ art. 1. 
13 
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Engagement for a part of the freight i^ a contract by 
^hich a sailor promises to serve the master of a ship in a 
certain voyage, for a certain part, which the master promises 
to pay him, of the freight to be received by the ship, from the 
merchant-freighters. 

The two last kinds of engagements are contracts of part- 
nership. 

162. It is principally of the two first kinds of engagement, 
that is to say, the hiring of seamen for the voyage, and for the 
month, that we now propose to treat. In one section we shall 
consider the persons between whom the contract is made, its 
form and the obligations contracted by the sailor; and in 
another, the obligations of the master towards the sailor. 

We may remark, before entering upon the subject, that the 
regulations» cited by us from the title concerning the hire of 
sailors in the Marine Ordinance, equally apply to the rest of 
a ship's crew ; for the last article(^) in this title provides, that 
every thing ordered by the present title touching the hire, dres- 
sing, and ransom of sailors shall apply to the officers and 
others of the ship^s company*, This even extends to the re- 
spective obligations of the master to the owners of the ship» 
and of the owners to the master. 



SECTION I. 

Of the persons between whom the contract is made, of its form, 
and of the obligations of the sailor. 

ARTICLE U 

Of the persons between whom the contract is made. 

163. The master of a ship being the person to whom the 
owners have entrusted her command and management, he 

(a) Du hyer destnatelota, art. 31. 
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éught fo have power, as we have remarked in the first part, to 
make all contracts concerning the command and management 
of the ship. Therefore he is above all authorized to contract 
with sailors and other mariners, in order to take them into his 
service, and compose of them his crew ; for it is just that he 
should have the choice of those men, who are to cooperate 
with him for the conduct of the ship, and for whose faults, 
or constructive faults, he is responsible. Hence the Ordi- 
nance says :{y) It shall belong to the master to make up the 
shifts company y to choose and hire the pilots, mate, sailors and 
companions. 

The name of pilot is given him, to whom is entrusted the 
steering of the ship;(z) 

The mate is charged with the execution of the master's or* 
ders, and commands in case of the master's illness.(a) 

Companions is a general term, comprehending all persons 
who compose the crew. 

When the owners of the ship are not on the spot, the master» 
being unable to consult them, has an absolute authority, as to 
the choice of the persons taken into the ship's service, and 
on the terms of the bargain made with them, and his acts bind 
the owners of the ship, his principals, who, although not con- 
suited, cannot censure the bargain nor complain of it, provided 
it has been made on ordinary and reasonable conditions. 

164. It is not the same when the owners are on the spot; 
wherefore the Ordinance subjoins :{b) which he shall do in con^ 
cert with the owners, when he is in the place of their residence* 
The master ought in this case to consult them, both with re- 
gard to the persons whom he means to take into the ship's ser- 
vice, since he ought not to take any that are disagreeable to them, 
and with regard to the price of wages. If the master fails to 
consult the owners, the contract is nevertheless valid, as between 

(^) JDes capitaine$^ art. 5. (z) Ordonnance^ Du pilote. 
(a) Ordonnance^ Du contre^maitre* (&) Du capitaine, art. S, 
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him and those with whom he contracted» and he cannot refusé 
them the stipulated price ; but the owners may find fault with 
the. price, and require the master to deduct from it, if it is 
too dear. 

165. All persons, who follow the profession of sailors, ought 
to be classed, that is, enrolled in the classes of sailors in some 
one of the departments of the marine. These sailors all owe 
the king's ships their services one year in every three ; and 
during the other two years, they may let themselves to masters 
of merchant vessels. Merchants cannot take any others in 
their service, except strangers, English, Dutch or Italian, or 
natives of any other country, provided that the number of 
these foreign seamen do not exceed a third of the whole ship^â 
company.(c) 

ARTICLE II. 
Of the form of this contracts 

166. The Ordinance requires these contracts to be reduced 
to writing. It says :{d) The agreernents of masters ivith their 
crew shall be reduced to writing, and shall specify all the con- 
ditionsy whether engagements were made for the voyage or the 
month, on profits or freight $ otherwise the sailors will he he-- 
lieved on their oath. This form exacted by the Ordinance 
regards only the proof of the contract, and not its substance ; 
in fact the contract by which a sailor lets his services to the 
captain of a ship, although not reduced to writing, does not 
cease to be valid in itself, or to bind the parties in foro eonsci- 
entiœ, and even in a court of justice, when the parties disagree. 
This article regards then nothing but the proof of the contract, 
excluding evidence by testimony, and requiring the sailor to be 
believed on his oath. 

(c) Valin, JVouveau Commentaire, S(c« 

(d) Uu loy^r des matelote^ art. 1. 
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167. The things, concerning which there tnay be dispute 
between the master and sailor, are either the quality of the 
contract, or some condition of it that is extraordinary and un- 
usual in the contract, or the price of wages. 

When the dispute is oh the quality of the contract, Valin well 
observes that the regulation of the Ordinance, which defers the 
decisory oath to the sailor, ought not to take effect, unless the 
quality of the contract alleged by the master is contrary to the 
usage ; as if in a place where it is customary to hire sailor» 
for the voyage, the master should pretend that the contract 
was for each month, or for a part of the freight, the sailor, who 
pretends that he was hired for the voyage, should be believ- 
ed on oath. 

On the contrary, if the sailor should pretend to have been hir- 
ed by the month, the master, who should say that the contract 
was made for the voyage according to the usage of the place, 
ought to be believed : the presumption being in favor of the 
usage» according to the rule, si non apparet quod actum esty 
erit consequens ut id sequamur, quod in regione, in qua actum 
est, frequentatur,{e) The sailor, who is dissatisfied, can. only 
require the master to make answer on oath. 

168. When the dispute is concerning some condition, which 
the master pretends was added to the bargain, and this condi- 
tion is not a part of the nature of the contract ; as in tliis case 
it is for the master to prove his allegations, according to the 
rule ei incumbit onus prohandi qui dicit, if he has failed to 
write down the bargain, and have the proof at hand, the sailor 
ought to be believed on oath. 

But if it be a condition which the sailor pretends was add- 
ed for his advantage, and which is not in the nature of the 
contract, as it is for him to prove his assertion, he must 
refer himself to the master's oath, if the master is dis<. 
satisfied. 

(e) Bi^esU I. 34, de reg» jitnt. 
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169. When the parties agree on the kind of bargain, and 
ihe dispute is on the price of wages^ for which it was made, 
it should seem that the oath ought to be deferred to the mas- 
ter tanquam digniori ; nevertheless we have seen that the 
Ordinance defers it to the sailors : and this is a punishment of 
the master for neglecting to observe the regulation, in not writ- 
ing down the terms of the bargain. 

ARTICLE in. 
Of the obligations of seamen. 

17t). When a sailor has let his services to the master of a 
«hip for a certain vojage, the services, which he is obliged to 
render, commence from before the ship's departure. The sail- 
ors» says the Ordinance,(/) shall be held to render themselves 
at the day and place assigned, to put the provisions on board, 
get the ship ready and make sail. 

Although this article speaks only of provisions, nevertlleless 
Yalin seems to suppose that the present usage is to regard the 
lading of the cargo as comprised in the services owed by the 
sailors. This takes place, according to him, not only as to the 
goods of the owners of the ship, but even as to the goods of 
merchants, who are not obliged to carry their goods any far- 
ther than the quay, where the ship is fastened, or to the side 
of the ship when she lies in the roads, from where they ought 
to be taken on board by the sailors. With regard to the care 
of stowing the goods, this does not belong to the sailors, but to 
persons called stowers. 

This custom, of obliging sailors to lade the ship's cargo, is 
not universal. I learn, that in most of the ports of Normandy 
the usage is otherwise ; that the engagement of sailors does 
not oblige them to do any thing more than be ready to embark 
when the ship is getting under sail ; that the article of the 

(/) Des matelots J art. 1. 
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Ordinance above cited is not observed ; and that the sailors do 
not go to work on board before the departure of the vessel, 
unless they choose, and then for wages, that make no part of 
their engagement The usage being different in different 
places, the sailors are deemed to have agreed to those condi- 
tions, which are usual in the place where they contracted their 
engagement, according to the rule, in contractibus 'veniunt 
ea, quce sunt nwrU et consuetvdinis in regione in qua con* 
trahitur. 

171. Sailors, who have let themselves for the voyage, do not 
finish their engagement, until the ship arrives at the place of 
her destination and discharge. Such is the regulation of the 
Ordinance.(g') Sailors engaged for a voyage cannot quit, 
without a written discharge, until the voyage is finished, and 
the ship is fastened at the quay and entirely unloaded* If, which 
often happens, the sailor had let his services for the outward 
and homeward voyage, he cannot leave the ship until she 
has returned to the place from whence she set sail, and is 
there unloaded. 

172. All that we have said applies not only to the case in 
which the sailor is hired for the voyage, but also to that in 
which he is hired by the month for a certain voyage : for here 
he cannot quit the service at the end of each month, nor until 
the ship has arrived at the place of her destination, nor, ac- 
cording to the usage of some ports, until the ship has been dis- 
charged. The single difference between the two species of 
hiring, as we have already observed, is that when the service 
is performed by the month, the hire consists in so much money 
every month the voyage lasts ; whereas when the service is for 
the voyage, the hire consists in a specific sum agreed upon 
whatever may be the length of the voyage. 

173. Although it is a principle with regard to obligations 
which consist in doing a thing, that he, who is obliged, cannot 

(s) J)e8 mateloU^ art» S. 
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be constrained to do the precise act promised, according to the 
rule nemo cogi potest ad factum ; and although the non-per- 
formance of the contract only gives rise to damages, 9,8 we 
have seen in the treatise on obligations ;(fe) nevertheless, by an 
exception to this principle, sailors who have let their services 
for the ship can be compelled to render them with exactness. 
This appears from the Ordinance.(i) If the sailor quits the 
èliip before the voyage commences without a urritten discharge, 
he may he taken and arrested wherever he can be found, and 
compelled by bodily restraint to restore what he has received, 
and to serve, so long as he had engaged, without compensation $ 
and if he deserts after the voyage is begun he shall suffer cor- 



The penalty of deprivation of wages, here inflicted on a 
sailor who deserts, was formerly to the profit of the owner, 
who remained discharged of so much money ; but at present 
these wages are confiscated for the benefit of the king.(A:} 

The corporal punishment, pronounced by the same article 
against sailors, who have quitted the service of the ship af- 
ter the voyage commenced, is to be understood of the pun- 
ishment of whipping, according to the ordinance of March 
1584.(0 

The king's declaration of the twenty second of September 
1699, pronounced the punishment of three years in the gallies, 
against all those officers, mariners and sailors, who abandon at 
sea the ship for whose service they were hired. I learn that 
this law, for the punishment of the gallies, is not rigorously 
observed vidth regard to sailors who desert from merchant- 
ships ; but more severity is shown against those who desert 
from the king's service, and there are may instances of the 
infliction of this punishment on them conformably to the same 
declaration. 

(A) Dea ObHgatione, n. 152. (i) Bes matelots, art. 3. 

(fc) See the orders of council reported by Yalin. (J) Art, 67. 
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174, It is evident that the sailor is not subject to punish- 
ment, when, by means of an accident of superior force, such as 
sickness, he is prevented from fulfilling his obligation, and 
from sailing with the ship on the service for which he was hir- 
ed : the master cannot in tiiis case claim any thing more than 
a discharge from payment of wages, and a return of what haa 
been advanced. 

Suppose a sailor was unable to sail, because he had been 
detained prisoner by virtue of a warrant of arrest for a crime 
of which he was accused, or suppose he was arrested in the 
course of the voyage in virtue of this warrant : in this case if 
by the event of the process he was not declared convicted, the 
imprisonment would in like manner be reputed an accident of 
superior force, and there would be no ground for damages ; but 
if he was convicted of the crime, he would not, it is true, be sub- 
ject to jibe punishment described above, because his desertion 
was not voluntary ; but as. it was through his own act and 
fault that he was made prisoner, and had neglected to fulfil 
his obligation, he would be responsible in damages, for in- 
stance, to the amount which the master was obliged to give 
another to supply his place : all which is conformable to the 
principles established in my treatise on the contract of letting 
to hire.(m) 

175. According to the ancient maritime Jaws the sailor or 
pilot, who let himself for the service of a ship, was released 
from the performance of his engagement on restoring the wages 
which he had been advanced ; namely, when he bought a ship 
after his engagement, when he was made master, and when he 
married.(n) Valin well observes, that among us marriage con- 
ti-acted by the pilot or sailor does not release him from any 
obligation* With regard to the other two excuses, he thinks 
them admissible ; but it seems to me that it ought to be on the 

(m) Traité du Contrat de Louage, n, 172. 
(n) Ordinance of Wisbuij^ art. 63. 
14 
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condition of his fiimishing another pilot or sailor in his place, 
and of paying the difference, if any greater wages were required 
by the substitute. 

176. It has been inquired whether a sailor or mariner, who 
was hired by the master of a ship, was obliged to serre under 
another master, whom the owners had appointed instead of the 
first ? The reason for doubting is, that possibly the considera- 
tion of the personal character of the master may have entered 
into the contract made by the sailor ; nevertheless Valin de- 
cides after Kuricke,(49) that the sailor is obliged to serve un- 
der the master appointed in the place of him with whom the 
contract was made ; because when sailors let themselves to a 
master for the service of the ship which he commands, it is not 
CM) much to the person of the master that they become obliged, 
as to the ship, that is to say, to the owner of the ship, who on 
his part becomes indebted to them for their wages. Besides, 
the interest of commerce and navigation seems to require such 
a rule. 

What if another ship should be substituted in the place of 
that for whose service the sailor was hired? Valin decides 
that the sailor is not in this case released from his obligation^ 
but that he must serve altliough in another ship ; and he cites 
a statute of Marseilles : which appears to me just, especially if 
the substitution is occasioned by something that has accident- 
al! v hannened to the ship. 

177. If the voyage, for which the sailor has let his services, 
is changed, as he merely let them for a certain voyage, I do 
not think he can be compelled to sail on another ; since the 
voyage, for which he has let his services, is the principal ob- 
ject of tlie contract ; and to require of him to make another 
voyage is in fact to require of him to do what he has not 
promised. An argument in favor of this may be drawn from 
the Ordinance, which decides,(o) that if, after the arrival of 

(o) J)ea matelots, art. 4. 
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the ship at the place of her destination, the master or patron, 
instead of returning, as the sailor was hired to do, freights or 
loads the ship to sail elsewhere, the sailor may leave the ship, 
if he see fit, unless it was otherwise agreed in making the 
(engagement* 

SECTION IL 

Of the obligations of the master towards the sailor. 

178. The chief obligation contracted by the master of thé 
ship, as regards the sailor, is to pay him the stipulated wages* 
And there is no doubt that the master owes the sailor all his 
wages, when this last has performed those services for the 
whole Voyage, which the contract obliges him to perform. We 
have already noticed, however, an exception wilii respect to 
sailors who desert. 

On the contrary, when the sailor through his own fault neg- 
lects to fulfil his obligation, there is no doubt that the master 
owes him no wages for services not^rendered. 

When it has not been through the fault of the sailor that he 
has neglected to render them, is the master di^harged from 
the payment of wages in whole or in part? We must distin^ 
guish two cases relative to this ; one where it was through an 
accident of superior force, that the sailor failed to render his 
services according to his engagement ; and another in which 
it was through an act of the master, or of the owner of the 
ship, who is represented by the master ; and of these cases we 
shall treat in separate articles. In a third we shall consider 
when and how the wages ought to be paid the sailors; in a 
fourth what other obligations the master and owner owe the 
sailors ; and lastly, in a fifth we shall speak of the actions, 
which the sailors, and other persons of the crew may have 
against the master and owners of the ship, and of the privilège 
and prescription of these actions. 
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ARTICLE I. 



Of the casein which it was through an accident of superior 
force, that the sailor failed to render his services according 
to his engagement. 

179. According to the general principles of the contract of 
letting to hire, the hirer is entirely discharged from the hire 
-when through some accident of superior force the letter has 
been unable to give him the use of the thing hired ; and when 
there is some part of the stipulated time in which the letter 
has been unable to give the hirer the use of the thing hired, 
the hirer is discharged from the payment of hire for the thing 
in proportion to the time during which he has been deprived of 
its enjoyment(jî) 

In consequence of these general principles, in the hiring of 
services, when he who let his services has been prevented from 
rendering them by superior force, he, to whom they were let, 
is entirely discharged frmn the payment of hire if no services 
were rendered, or from a proportional part for the time they 
were not rendered.(9) These principles are applicable to the 
hiring of seamen, as to all contracts of letting to hire; but they 
undergo some exceptions peculiar to this species of the con- 
tract ; and we shall remark them in considering the different 
eases of superior force, by which a sailor may be prevented 
from performing his service at all, or prevented for a part of the 
time during which he was hired. 

These different cases are a prohibition of commercial inter- 
course with the place where the voyage in question is to end, 
an arrest by princes, shipwreck, stranding, or capture of the 
ship, and the sickness or death of the mariner. 

180. I. The rule of the Ordinance in case of the prohiUtiofi 

(jfr) Traité de Louage, part, iii^ ch. i, art. 5, s. J. 
iq) Ibid. n. 165 & 166. 
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of commercial intercourse is conformable to the principles of the 
contract of letting to hire just reported. It says :(r) In case 
of a prohibition of trade with the place whither the ship is 
bound, before the voyage begins, no wages shall be due the sea- 
men, wfiether hired for the voyage or by the month. This pro- 
hibition of intercourse being an accident of superior force which 
breaks up the voyage, the sailor, who has been unable to ren- 
der his services, cannot claim any wages. The Ordinance 
adds : they shall only be paid for the time they were employed 
in fitting out the ship. Even if this labor proves of no use by 
the ship's being disarmed, it ought to be paid for, if it was done 
by the master's order. The Ordinance adds farther: if it 
happens during the voyage, they shall be paid in proportion 
to the time which they have served. This rule is conformable 
to the general principles of the contract of letting to hire.(s) 

181. IL If an arrest of princes does not break up, but only 
retard the voyage, it is nevertheless ordered by the Marine 
Ordinance that,(t) if the ship be stopped by a sovereign order 
before the voyage is commenced, nothing shaU be due the sailors 
but wages for fitting out the ship. In this respect the 
contract of hiring seamen is different from that of charter- 
party, of which a simple arrest of princes does not affect the 
dissolution. • 

182. The same article adds : but if it be during the course 
of the voyage, those seamen engaged for the month shaU be en- 
titled to half -wages during the time of detention, and those en- 
gaged for the voyage shall be paid according to the terms of 
their engagement. 

When a seaman is hired during the voyage for a certain 
sum, this sum is due for the voyage, whether the duration of 
the voyage is greater or less ; and although the time which the 
detention lasted may have prolonged the voyage, he can claim 

(r) Engagement, art. 4, (*) Traité de Lmage^ n. 140 & 166» 
(/) De VengQgemenfif art. ^. 
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no more than is promised bj the bai^n, namely, the single 
sum due him for his service on the whole voyage, whatever 
should be its duration. The arrest of princes, which has pro- 
longed the voyage, and of course the time of the seaman's ser- 
vice, being a superior force, the master is not guarantee against 
it, in pursuance of the rule casus fortuUi a nemine praBstantur. 
Of course the sailor cannot claim an indemnity resulting from 
the prolongation of his time of service by the detention ; for if 
this delay has injured him, so likewise has it injured the mas- 
ter and owners of the ship. 

When the seaman is hired by the month, the service of the 
ship during the time of the detention being much less than on 
the voyage, it is not just that he should be paid so much for 
a month of detention as for a month of the voyage ; otherwise 
he would profit from the misfortune of the master, who receives 
no freight for the time of the detention, but is subjected to 
great charge and expense. The disposition of .the Ordinance, 
which reduces the wages one half during the detention, is there- 
fore very equitable. 

The decision of the fifth article, that a seaman hired for the 
voyage cannot claim any more than the hire fixed by the con- 
tract, although an arrest of princes should have prolonged it» 
duration, may seenu contrary to the sixth article, which says 
that, in case the voyage is prolonged, the wages of seamen hired 
hxf the voyage shall be proportionably augmented. It is easy to 
reconcile these two regulations. The first is in the case of a 
prolongation, which does not fall upon the voyage itself, since 
the vessel has not gone beyond the place which was to have 
been its termination, but falls on the length of the ship's pas- 
sage : and here the sailor cannot claim any augmentation of 
wages, since he has only made the voyage for which his, servi- 
ces were engaged, whatever should be its duration. On the 
contrary, the second is when the prolongation falls on the voy- 
age itself, the vessel having passed the place which was to have 
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been its termination ; now the voyage beyond this place is not 
included in the bargain ; and the mariner ought therefore to 
receive an increase of wages for his service during this prolon- 
gation. 

183. What we have said on the first and second cases con- 
cerns only seamen hired by the voyage or month : as for sail' 
ors and others of the crew going on profit or freight, they can 
claim neither day^s wages, nor indemnity, in case the voyage is 
broken up, retarded or prolonged by superior force, whether 
before or since the departure of the ship.{u) The reason of 
which is, that engagements of this kind comprising a contract 
of partnership, those engaged in this manner ought, according 
to the contract of partnership, to participate in bad as well as 
good fortune, and lose the services which they have brought 
into the common stock, when the ship produces no freight nor 
profit, of which expectations had been raised by the master. 

The day^s wages, of which this article speaks, are for the 
days employed in equipping the vessel. It is otherwise with 
those spoken of in the ninth article ; and we shall hereafter see 
the grounds of the distinction. 

184. III. The Ordinance says(tt;) that, in case the ship ir 
taken or wrecked with a total loss of ship and goods, the seamen 
shall claim no wages. This article contains an exception to 
the general principles of the contract of letting to hire, which 
we have cited above, according to which the master ought only 
to be discharged from a part of the hire in proportion to that 
part of the voyage which remains ; and the seamen ought to be 
paid for the part of the voyage elapsed at the time of the mis- 
fortune, since they have served the ship all this time. If the 
Ordinance has directed that sailors be paid only on the ship 
and freight, and that they claim nothing when by means of am 
accident of superior force the owner has entirely lost his ship, 
and by the destruction of the goods has also lost his freight, 

(fi) I>€9 loifert dci matehtê, art. f. (w) Ibid. art. 8. 
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it is for reasonâ of expediency, to the end that the fortune of 
the sailors may depend on that of the ship and merchandise, 
and thus the motive of their personal interest might prompt 
them, in case of accident, to make greater efforts for the preser- 
vation of the ship and merchandise.(50) 

The Ordinance adds : but nevertheless shall not be held to 
restore what they have received in advance. If the accident 
happen shortly after the voyage has commenced, so that the 
receipts in advance exceed the wages become due, shall they 
be required to restore this excess ? Valin decides in the neg- 
ative ; because this article discharges them indirectly from the 
restitution of their advance-wages : if at the time of the acci- 
dent the price of their services amounted to more than had 
been paid in advance, they would have lost this excess ; and 
therefore now, when their advance amounts to more than their 
services, they deserve to profit from this excess by a compensa- 
tion conformable to natural equity. 

185. The next article(v) purports that, if any fart of the 
ship be saved, sailors, engaged by the voyage or month, shall be 
paid the wages that have fallen due, out of the tvrecJc preserv- 
ed.(51) The Ordinance says, engaged by the voyage or month; 
for it is evident that those engaged in any other manner can- 
not demand payment on the wteck of the vessel ; since those 
engaged for a part of the freight cannot, according to their 
agreement, claim any thing for their pay except their part of 
the freight expected ; and when by the loss of the goods there 
is no freight, there can be no wages to demand ; and in like- 
manner they who have let their services for a share of the 
profits can claim no pay when there have been no profits. 

186. This article adds: and if goods alone are saved, the 
sailors, even those engaged on freight, shall be paid their wages 
by the master in proportion to the freight received. When 
goods are saved, freight is due the owner of the ship, as we 

(y) Art. 9. 
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have before seen, in proportion to the part of the voyage which 
had been performed at the time of the accident. The seamen» 
as well those hired for the voyage as those hired by the month, 
may satisfy themselves for their wages out of the freight, and 
they may entirely consume the freight for the payment of 
tliose wages. With regard to those hired on freight, they can 
' claim no more than the part which they ought to have accord- 
ing to the terms of their a^eement.(52) 

187. Finally this article says : and in whatever manner they 
were hired, whether by the voyage or the month, on freight or 
on profits, they shall moreover he paid for the days* ivork €w- 
ployed in saving the wreck and goods. By the accident of 
superior force, which prevents the continuation of the voyage, 
both parties are released for the future from their engagements, 
and the sailors no longer owe their services : they should there- 
fore be paid for the days' work they afterwards performed, 
whether in saving the wreck of the ship or in saving the mer- 
chandise. In one respect these days differ from those spent 
in fitting out the ship, for which sailors engaged on freight or 
profits can demand no pay, as we have before declared. The 
reason of the distinction is, that they owe this work to the com- 
pany, since it is a part of what they brought into the com- 
mon stock : whereas in the circumstances of the ninth article, 
the shipwreck having put an end to the partnership, the 
labor performed in saving the wreck of the ship and the 
goods, is furnished after the dissolution of the partner- 
ship, and of course the seamen ought then to receive some 
compensation. 

The sailors, employed in saving the property, have a privi- 
lege before all others on the property saved. 

188. IV. The death and sickness of a sailor are accidents 
of superior force, which prevent his affording the master his 
services. Hence if the sailor die before the departure of the 
vessel, or if at the time of the departure he be detained by 

15 
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sickness, which prevents his sailing, the master, conformabljr 
to the principles of the contract of letting to hire, is entirely 
discharged from his wages, because he has not enjoyed his ser- 
vices ; and he merely owes to him or to his heirs the price 
of his labor, if he has performed any, in fitting out the ship. 

189. When after the ship has sailed, and in the course of 
the voyage, the seaman falls sick in the service of the ship ; 
although, according to the general principles of the contract of 
letting to hire above cited, all hirers are discharged from the 
payment of wages during the time in which superior force has 
prevented the letter from giving the hirer the enjoyment of the 
thing hired, and although, by a consequence of these principles, 
a master is discharged from the payment of wages to his ser- 
vant during the time, which he has been prevented from ren- 
dering his services by a disease of considerable duration ;{œ) 
nevertheless, in exception to these principles the Ordinance 
confers pay on seamen during the time of their sickness when, 
being in the ship's service, they fall sick during the voyage.(y) 
If a mariner be wounded in the service of the ship, or fall sick 
during the voyage, he shall be paid his wages and taken care of 
at the charge of tïie ship- 
In other Wrings of service, although masters have a right to 
deduct from a servant's wages the time he has been sick, nev* 
ertheless generous masters are not in the habit of using this 
right, and of making this deduction ; but the Ordinance has 
made that, which for masters in other contracts of hiring is 
only an act of generosity, to be an obligation in this particular 
of the hiring of sailors. The design of the rule is to give en- 
couragement to sailors, and induce a greater number of persons 
to embrace the profession. Besides, in contracts of this spe- 
cies, seamen running the risk of not being paid even for the 
service they have rendered, in case of total loss of vessel and 

(^) Traité de Louage, n. 168. 
(y) Des loyerB (Ua ma4eloti, art. 11. 
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cargo by shipwreck or other accident, it was just that, as a 
compensation for this risk, thej should be paid even for those 
which they have not rendered, when sickness, an accident of 
superior force, has prevented their rendering the stipulated 
services. 

The sailor who falls ill or is wounded in the service of the 
ship gains all his wages, not only when he remains in the ship, 
but even when, having been landed in a port where the ship 
touched, he is left behind because too sick to be reembarked 
when the ship sails. 

Observe, that in this case the master, who leaves on shore a 
sick or wounded seaman, must provide for the charges of his 
sickness, and furnish him with the means of returning home 
after his recovery ; and for this purpose he must either deposit 
a sum of money or give security to be responsible, according to 
the regulation of the first of August 17'43. 

190. The Ordinance says : if a mariner be wounded in the 
service of the ship. It is therefore necessary that he should 
have been wounded in the service in order to be entitled to 
wages during the time that the wound prevented his doing ser- 
vice ; if it is not in the service of the ship, but in a fit of intox- 
ication, or in a quarrel with another sailor, he ought not to en- 
joy this advantage. He should especially be excluded in the 
case described by the Ordinance, where it says :(z) But if he 
be wounded having gone on shore without leave, he shall not be 
dressed at the charge of ship or goods ; and he may be dismis- 
sed without being entitled to wages except for the time he has 
already served. It is enough that he was to blame for going 
on shore without permission, which is expressly forbidden sail- 
ors ;{a) the wound received on shore is for this alone consid- 
ered to have happened by his fault, without any necessity for 
examining how or in what circumstances. 

The words of the Ordinance, or fall sick, are to be under- 

(z) Des ïoysrB des matelots, art. 12. (a) Des matelots^ art, 5. 
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stood of disorders which happen naturally ; if a debauch caus- 
ed the sickness of the sailor, he would not be worthy to enjoy 
the benefit granted by this article» according to the remark of 
Valin. 

191 « The article adds; and if he he wounded in fighting 
against enemies or pirates, he shall be taken care of at the 
charge of the ship and cargo : for, as we have seen, this is a 
common average. It is to be noticed, however, that merchants 
are not liable for this contribution except when the %ht, in 
which the sailor is wounded, procures the preservation of the 
merchandise ; they are released if the ship is taken. This is 
conformable to the principles of general average, which we 
have explained in the preceding part 

192. Let us proceed to the case in which the seaman dies 
during the voyage. We *must here distinguish between the 
different manners in which seamen are engaged. When the 
contract is by the month, the Ordinance says :(b) The heirs of 
a sailor engaged by the month, who dies on the voyage, shaUbe 
paid his icages to the day of his decease ; and of course all the 
wages fallen due during the time of his sickness. The regu- 
lation of this article is an exact consequence from the eleventh 
article. 

When the contract is by the voyage, the heirs are much 
more favorably treated. The Ordinance says :(c) Half the 
wages of a sailor engaged for the voyage shall be due, if he die 
in going, and the whole if he die returning^ This article sup- 
poses the sailor to have been hired for the outward and home- 
ward voyage for a certian sum agreed on as wages both for 
going and returning : half of this sum, adjudged the heirs of a 
seaman who has died in going, will make the whole of his 
wages for tlie outward voyage. When the sailor is only hired 
for the passage, and he dies on the passage, the whole of his 
wages is due his heirs according to tlie spirit of this article* 

(6) Des loyer dee matehte, art. 13. (c) IbicL art. 14, 
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ValiQ reports a. s^tence proiiounced at MarseiUes^ in 1753, 
which so adjudged. 

Wihat ia the reason of the difference between the reflation 
of this fourteenth article and of the thirteenth, which, whea 
the voyage has been made by the month, gives the heirs of the 
sailor only the wages to the time of his decease ? I think it 
may be said that, in the case of article 13, the seaman, who is^ 
hired by the month, does not run the riskdr calms, contrary 
winds and other accidents, which may render the duration of 
the voyage^ much longer than was to have been expected. On 
the contrary, in the case of article 14, where the hiring is. 
for the voyage, the sailor runs all these risks ; and hence the 
Ordinance has decreed, that, in recompense of the risk he runs< 
of rec^ving only a certain sum for his services during the 
voyage, although its duration may have been much prolonged, 
his heirs shall .be paid the whole of this sum, although his death, 
which is an accident of superior force, has much abridged the 
duration of the voyage. 

This article takes effect even when the sailor dies a few days 
after the ship set sail, or even the same day. 

193. The heirs of the seamen are treated still more favora- 
bly when the engagement was made on freight or profit The 
fourteenth article, after having spoken of the case of engage- 
ment for the voyage, says : and if he sailed on profit or freight, 
his heirs sbddl enjoy his whole diare, which was assigned him 
by the bargain out of the freight or profit, provided the voyage 
had been commenced» 

Is it just, it may be said, that a sailor, who, having died 
shortly after the departure of the ship* has rendered very little 
service, should acquire the same share in the freight or profit, 
as he who has served during the whole time of the voyage ? 
To this it may be replied, as in the preceding article, that he 
would have received only this share in the freight or profit, as 
a full compensation for his services, if accident had prolonged 
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the diiration of the voyage to an immoderate length, although 
this compensation would then fall much short of the just price 
of his services ; and that for this reason he deserves to have 
the same share when the time of his services has been abridged 
by death. It is indeed just, that, having run the risk of receiv- 
ing a veij inadequate compensation in case the voyage had 
been prolonged by accidents of superior force, he should re- 
ceive a compensation superior to the exact price of his service» 
when accidents of superior force have abridged its duration. 

194. The two articles, which we have now cited, refer to 
the ordinary accident of the death of a sailor during the voy- 
age. The next article((Q is for the particular case when the 
sailor is killed in defending the ship. It says : The wages of 
a seaman killed in the defence of the ship shall be wholly paid 
as if he had served all the voyage^ provided the ship arrives 
safely in port* This article applies to the case of a sailor who 
is killed either fighting, or working the ship during the fight ; 
it matters not whether he was killed by a cannon-ball shot by 
the enemy, or fell down in working during the fight and died 
of the wound received in falling : in all these cases it is proper 
to say tliat he was killed in defending the ship. But if a sai- 
lor should fall down working the ship and be killed, at any 
other time than during a fight, his case would come under the 
two preceding articles. 

The heirs of a sailor, who is killed in defending the ship, in 
whatever manner he was hired, ought to be paid the whole of 
his wages. For instance, if he be hired by the month, his heirs, 
shall not merely be paid his wages till the time of his decease, 
but they shall be paid for all the time to the conclusion of the 
voyage. In like manner, if he is hired by the voyage going and 
returning, and has been killed in the defence of the ship while 
going, his heirs are not merely paid half his wages, but the 
sum total, as if the sailor had served the whole time going and 

(ji) Des loyers dee matelots^ art. 15. 
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returning. Finally, if he is hired on shaHs for a vessel armed 
as a cruiser, account is to be rendered his heirs not only of his 
share in the prizes made before his death, but even of, that» 
which he would have had, if he had lived, in all the captures 
made after his decease during the time of his engagement. 
The reason of which is, that the sailor having been killed in 
defending the vessel, and having contributed to her preserva- 
tion, his death is a common average, for which his succession 
ought to receive an indemnity. 

It also follows from this, that, whatever has been paid the 
heirs of a sailor, in the preceding circumstances, over and 
above what would have been received in ordinary cases, being 
a general average, therefore this surplus, as Valin remarks, 
ought to be at the charge of the merchant-freighters as well as 
the ship-owners, and a contribution ought to be made be- 
tween them on account thereof, as in case of jettison or other 
gross averages* 

195. What is added at the conclusion of this article^ provid- 
ed the skip arrives safely in port, is applicable not only to 
the regulation of this article, but also to that of the two preced- 
ing. Whether the sailor died in the natural course of things, 
or in the defence of the ship, previously to the arrival of the 
ship at the place of her destination ; if after his death some 
accident happens which occasions the total loss of ship and 
cargo, so that nothing remains, the heirs have no claim for the 
wages. In all these cases, the wages due the heirs of a sailor 
who has died during the voyage, as well as those due other 
sailors remaining on board the ship, are not to be paid by the 
master or owner except on the ship or wreck and on the freight 
due for the merchandise. Of course, if there remains nothing, 
neither ship nor goods, there is nothing out of which the heirs 
of the sailor can be paid his wages. So likewise the heirs of 
a sailor killed in defending the ship cannot be paid, if nothing 
remain of the ship or goods ; for merchants are obliged to con- 
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tribute for geBCFid avl^ge only on the goods which remain» and 
«hip'owners are obliged to contribute only on account of the 
ship or what remains of the ship. 

196- When «ny goods ate preserved, the heirs of a sailor 
who dies a natural death, as well as sailors who survive, a!s 
ihey have only the master and owner their debtors for wages, 
cannot satisfy themselves out of the goods, but only out of the 
freight due for these goods. They can stop nothing but the 
freight in the hands of the merohants to whom the goods be- 
]ong« But the heirs of sailors killed in defending the ship can 
satisfy themselves out of the goods saved, as well as the wreck 
of the ship, the indemnity due them being a common average, 
to whith the goods ought to contribute. 

lOr. Observe, that it is only when the fight prevents the 
capture of the ship by pirates or enemies, that there is ground 
for contribution; for if the ship had been taken, although 
means were aft^erwards found to save her, the damages incur- 
red in the fight would not be common average, since an aver- 
age is never common, and never gives rise to contribution, 
except when it has effectually procured the preservation of 
ship and cargo, and therefore the heirs of a sailor killed in such 
unavailing fight ought to be paid, not according to the fifteenth» 
^ut according to the thirteenth and fourteenth articles. 

ARTICLE II. 

4^ the case in which the master, through his own act, has not 
enjoyed Ute services which the sfdlor let to hire. 

198. According to the general principles of the contract of 
letting to hire, the hirer who has not enjoyed the thing let, 
during a part of the time for which it had been let, or even has 
not enjoyed it all, is not in any respect discharged from the 
payment of wages, when it is through his own act that he has 
not enjoyed it ; and this takes place even if he has been pre- 
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dented from enjoying it, provided the obstacle proceeds from 
his part.(J) 

This principle is not always rigorously followed ; for in the 
hiring of services, a master who dismisses his servant without 
just cause before the expiration of the time for which he was hir- 
ed, although it is by the master's own act that he does not enjoy 
the services let him, yet he does ndt owe the entire wages, but 
only under a deduction of what the servant can probably gain 
in letting himself elsewhere.(e) 

With regard to the hiring of seamen, we must distinguish 
the different cases in which the master, by his own act or by 
that of his agents, has not enjoyed the services hired. Thesèv 
cases are the relinquishment of the voyage by the owners be- 
fore the ship sails ; when it is afterwards broken up ; and when a 
sailor is dismissed without good cause before or after departure. 

199. I. The Ordinance says,(/) If by the fault of the own-- 
ersy master or merchants, the voyage is relinquished before the 
departure of the vessel^ sailors hired by the voyage shall be paid 
for the days they labored in equipping the vessel, and a quarter 
part of their wages. This regulation is very equitable ; even 
if his own act or that of his agents deprives the master of the 
sailor's services, nevertheless, since they can easily let their 
services to others, it would not be just that they should be paid 
full wages : no more would it be just that the master should 
be wholly discharged ; because it may be that the sailors are 
unable to let themselves till after some' time, and that their 
new bargain is less advantageous to them than that for the 
voyage which has been relinquished. Hence the Ordinance 
has taken a middle course, in awarding to the sailors, besides 
pay for their labor, which could not be refused them when it 
had been performed, a fourth of the wages for the voyage which 
is relinquished. 

(cT) Traité du Contrat de Louage, n. 142. 
(e) laid, n* ir3. (/) JDe? %er# de9 matelott, art. 3. 
16 . 
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200. If the sailor should suffer nothing by the relinquishment 
of the voyage» as if he should immediately find another more ad- 
vantageous bargain for service in another ship, would he be per- 
mitted to demand the fourth part of the wages according to 
the Ordinance ? The reason for doubting is, that this fourth 
seems to be granted him as damages on account of the non- 
performance of the contract ; now if he has lost nothing by 
this non -performance, he cannot claim any damages ; and of 
course he cannot claim the fourth part which is their equivalent. 
"Notwithstanding these reasons, it seems to me that the sailor 
is entitled to the fourth ; because this portion of the wages ad- 
judged him by the Ordinance is not exactly the price of the 
damage which he may eventually suffer from the non-perform- 
ance of the contract ; but it is rather the price of, and a species 
of general compensation for, that which he runs the risk of suf- 
fering, whether it amounts to much more than a fourth of the 
wages, or whether it is less, or whether it is nothing at all : for 
if it had happened that the sailor was unable to let his services» 
and that his damage had amounted to much more than a fourth 
of the wages, he could not claim any more than is granted him 
by the Ordinance ; and therefore what is here granted him 
ought not to be refused if by the event his damage amounts to 
less, or even if he suffer no damage whatever. 

201. The aii;icle says : if by the fault of the owners, master 
or Tnerchants the voyage is relinquished. The master is liable 
for tlie damages of the sailor resulting from the breaking up of 
the voyage, although this should not happen through the act 
of the master or owners, but through that of the merchant to 
whom the ship was let for the conveyance of his merchandise : 
because the master is to receive an indemnity from the mer- 
chant, and the damages due the sailor in consequence of this 
relinquishment make part of those due the master from the 
merchant through whom the relinquishment happened* 



OBLIGATIONS OF VHB MASTElU î^ 

âOâ. The Ordinance a.dÛ9:(g) and ^se engaged by thé 
momth shaU be paid in proportion, regard being had to the or* 
dinary length of the voyage. These words^ in proportion, 
signify that sailors engaged by the month, as much as those 
hired by the voyage, ought to receive, over and above the pay 
ef their labor in fitting out the ship, a fourth of the sum to 
which their wages would probably amount, if the voyage wa» 
performed ; and as this sum would depend on the length of 
the voyage, its length is estimated in reference io the time, 
which simUar voyages ordinarily and generally last For in- 
stance, if the sailor is hired by the month on a voyage, which 
going and returning is usually made in eight months, he shall be 
paid for two months. 

203. IL The Ordinance proceeds : biUif th^ voyage bé 
broken up after it is begun, the sailors hired for the voyage shall 
be paid all their wages, and those hired by the month what is 
due them for the time they have already served, and for the time 
which tpiU be necessary for returning to the place of departure; 
and both shall be paid for their maintenance untU they arrive at 
the same place. 

This applies to the case in which the voyage is broken up by 
the fault of the owners, master or mâchant, as had been said 
i|L the first part of the third article, with which the second ia 
connected. 

This article seems to me clear in both parts : nevertheless» 
Valin does not find it such : he pretends that the Ordinance, 
in the case where the voyage is broken up before its commence- 
ment, having rendered the condition of sailors hired by the 
voyage, and of those hired by the month equal ; we ought to 
suppose it meant they should be likewise equal in case the 
voyage is broken up after its commencement; and that of 
course in the same manner as the entire wages are paid a 
^or hired by the voyage, we ought to suppose and understand 

{jsf) Uea loyer* é^9 matehtt, art. 3. 
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that a sailor hired by the month can exact the payment of 
wages for every month the voyage would have lasted going and 
coming, if it had not been relinquished ; and that what is said 
by this article as to the payment of wages to a seamali hired 
by the month for the time he has served, and for that necessa- 
ry to return home, ought not to be applied to any case except 
where the time of his service, joined to that which is required 
for bis return, would exceed that of the ordinary duration of 
the voyage. 

I agree that if the Ordinance had this intention, which Valia 
attributes to it, of granting a sailor hired by the month, wages 
for every month which the voyage might last, Valin was right 
in saying that this article was inexplicit and ill-written ; but 
the question is, whether the Ordinance really had such an in-, 
tention, and if a law can be made to speak what it has never 
spoken. I think not : what Valin desires to have considered 
an interpretation of this passage is ratiier an addition to the 
law which does not say the least word of such an import ; it says 
in general terms that in case the voyage is relinquished after 
its commencement, the seaman hired by the month shall be 
paid for the time he has served and for the time required for 
returning. It is contrary to every rule of interpretation to 
restrict the general terms of a law to a particular case, and 
especially to a particular case imagined by the author of which 
the law says not a word. But why, says Valin, should the 
condition of a sailor engaged by the month be different from 
that of one engaged by the voyage ? I reply, that the differ- 
ence comes from the different natures of these engagements. 
In engagement by tlie voyage, the wages, which the master 
promises to pay the seaman, consist in a fixed sum which is 
due him whatever may be the duration of the voyage, whether 
greater or less ; although the length of the voyage is shorter 
because it is broken up, than it would have been if the ship 
liad proceeded to the place of her destination^ it does not fol- 
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low thai the master ought to be discharged from a part of hid 
obligation, because the breaking up of the voyage was his own 
act, and a debtor cannot bj his own act discharge himself from 
his obligation. On the contrary, in the engagement of sai- 
lors by the month, the duration of the voyage regulates the 
wages ; and when its length has been abridged by the relin- 
quishment of the voyage, nothing is due except wages for the 
time it lasted ; but to this is added, as damages, pay for the time 
necessary to return, which is paid him as if he had served in 
the ship during this time, although he has not served. 

Valin, to maintain his opinion, says that the Ordinance hav- 
ing estimated the time, which it is probable the voyage would 
have lasted, to give the sailor wages for one fourth of it, we 
ought to conclude that it meant the time, which the voyage 
would probably last, should be estimated in order to give tlie 
sailor wages for it in case the voyage is broken up after its 
commencement. I answer that perhaps this might be conclud- 
ed if the Ordinance had not explained itself as to the indemnity 
to be paid a sailor when the voyage is broken up after its com- 
mencement ; but as it has fixed a particular species of indem- 
nity for this case, we cannot apply to it what has been ordered 
for the case of relinquishment before departure. 

Valin says farther, that indemnity, when the voyage is brok- 
en up after its commencement, ought not to be less than when 
it is broken up before its commencement ; and still it might be 
less, even if the relinquishment happened but a short time af- 
ter departure. I think a sailor engaged by the month might 
then, abandoning this indemnity, demand that which takes 
place when the voyage is relinquished before its commence^ 
ment 

The Ordinance in another place makes the same distinc- 
tion, with that which we have been considering, between sai- 
lors engaged by the voyage and those hired by the month, and 
t]\ereby serves to destroy this interpretation given by Valin. 
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It ssijs,(h) that if the ship is voluntarily, and of course bjr 
the master'g act, unloaded in a place nearer than that which 
is designated in the contract of affreightment, the wages prom- 
ised a sailor hired by the Tojage shaU suffer no diminu- 
tion, hut if ikey are hired by the n^onOi they shall he paid for 
the time they have served in both eases ; that is» whether the 
yojage was broken up, and abridged by the act of the master, 
or whether it was prolonged.(53) 

204. The Ordinance does not say in that part of the third 
article, wfiich concerns the case in which the voyage was brok- 
en up after its commencement, that the sailors shall be paid 
for their labor in fitting out the ship. It is evident that a sea- 
man hired for the voyage ought not to receive pay therefor» 
because he receives in this case wages for the voyage, in which 
that labor is included ; nor can the sailor who is engaged for the 
month claim them ; since it is enough that they are not granted 
him by the Ordinance* 

^05. The Ordinance adds :(i) and both, that is to say, those 
engaged by the month as well as those engaged by the voyage, 
AaU be paid for their maintenance to the same place, that is to 
say, the place of departure. The regulation of the first of 
August 1743, has fixed this charge, declaring(j) that when 
sailors and other seamen are sent home by land, the charge of it 
shall be paid in the proportion of four sous the league for officersi 
and three s(ms the league for mere sailors. When they are 
gent home by sea in another vessel than that for whose service 
they were hired, if they gain wages in this ship, the master 
who dismissed them owes nothing for their maintenance ; if 
they have been received only as passengers, the master who 
dismissed them owes the expenses of their passage and subsis- 
tence, according to the terms on which he can agree with the 
master by whom they are sent home.(/p) Finally, when ^e 

(A) Dea loyers des matelots^ art. 6. (t) Jbid, art. o. 
If) Art. 4. (fc) Jbid. art. 5. 
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•Up, in which they are sent, does not go directly to the place 
^ their departure from whence the vessel sailed for which they 
were hired, the master, beside their passage by sea, should pay 
them the expenses of their journey by land from the place 
where they left the ship to the place from whence they orip- 
iially sailed. 

206. III. The Ordinance directs what shall be given the 
sailor in case he is dismissed without cause either before or 
after the departure of the ship. If the master, it says,(Q dU- 
charge a sailor unthout sufficient reason before the voyage com- 
menées, he mvst pay him one third of his wages ; and if after 
the voyage is begun, the whole, with the expenses of his return, 
without having a right to pass them to the account of his own" 
irs^ It is through his own act that the master does not enjoy 
the services which the sailor has let him, and when he dischar- . 
ges a sailor without sufficient cause, he ought not, according to 
tiie rigor of the principles of the contract of letting to hire, to 
be discharged from his wages. Nevertheless, as the sailor can 
easily let himself to others, when he is discharged before 
#ie departure of the ship, the Ordinance decrees him only a 
third. 

The master is treated less favorably in this case than when 
the voyage is broken up by his own act, or by that of the ship- 
owners or merchants, because then he is only required to pay 
a fourth of his wages to the sailor who is discharged before 
the departure of the vessel. The reason of the difference is, 
that the voyage itself may be relinquished for good reasons, and 
tiie discharge given the sailor in this case is not injurious to 
him ; and therefore the master ought to be treated more favor- 
ably in this case than when he discharges the seaman without 
relinquishment of the voyage and without cause, such discharge 
being in some measure injurious to the sailor discharged. 

£07. In the last case, which is when the sailor is discharged 

(0 :Oê8 Ivyert dee tMUUta^ art. 10.- 
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without sufficient cause after the voyage is begun, the master 
is treated according to the rigor of legal principles ; he owe» 
the sailor discharged entire wages ; and the Ordinance makes 
no distinction between the different species of engagement. 
The sailor engaged by the month, as well as one engaged by 
the voyage, may demand his entire wages, that is to say, when 
the voyage is ended he may demand wages for every month 
the voyage lasted, in the same manner as if he had not been 
.jdischarged but had served diu-ing the whole voyage* 

208. The Ordinance moreover orders that the master pay 
^e sailor the expenses of returning, estimated by the league» 
as above stated. 

No mention is made of the expenses of return in the preced- 
ing case of a discharge given the sailor before the departure of 
the ship, because the sailor is supposed to be in the place of 
liis residence and where he was hired ; but if the master had 
caused a sailor to come express from anotlier place, Yalin is oi 
x>pinion that he ought to be paid the expenses of his return 
.to the place from which he had been caused to come. 

209. The sufficient causes for discharging a seaman are in- 
temperance ; want of capacity for the service on which he wa» 
hired; when he is a blasphemer, a thief, refractory, quarrel- 
some, so as to cause disorder in the ship, &c. ; and if he is dis- 
charged for any of these causes, as in this case it is by his own 
act, and not by that of the master, that the services are not 
performed, the sailor has no claim for wages except for the ser- 
vices rendered before his discharge; he can claim none for 
those services he has failed to render, nor any thing for expen- 
ses of return. 

210. Hitherto we have spoken only of sailors hired by the 
voyage or month; but the Ordinance explains itself as to those 
hired on profit or freight, saying :(m) Jls for sailors and others 
of the crew going on profit or freight ^ — if the voyage be brok- 

(m) Des loyers des matelots^ art. 7* 
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m up, tdarded or prolonged by means of the merehant-shippers, 
the seamen shall have a share of the costs and damages allowed 
the master. This regulation arises from their connexion of 
partners ; having been associated for a certain part of the 
freight or profit the ship was expected to produce, thej ought 
to receive a similar share in the indemnity. The Ordinance 
adds : who, that is, the master, as well as the owners of the 
ship, shall he liable to the sailor, if they occa'iîon the hindrance* 
These damages shoold be assessed by arbitrators chosen by 
the parties. 

ARTICLE UK 

JVhen and how the payment of seamen^s wages ought 
to be made* 

2il. The declaration of the king of the eighteenth of De- 
cember 1728 directs,(n) that masters shall not pay the sailors 
sf their crew the wages due them in a foreign country, under 
pain of a hundred livres fine ; and that masters, under pain of 
sixty livres fine, shatt give sailors nothing on account of their 
wages either in foreign countries, or in the ports of the king- 
dom to which they may sait for the purposes of commerce, or 
at which they may touch, withmit the consent of the consul 
im, foreign countries, and of the class-officers in France* 

This law was passed to prevent the desertion of sailors : 
the fear of losing their wages, which are not due till the voy- 
age is ended and they have returned, and which they would 
lose by deserting, being a powerful motive to prevent their 
desertion. There is also another reason, namely, to prevent 
ih^ debaucheries, and to see that their wages, being paid 
them after their return and in the place of their residence^ 
should serve to supply the wants of their family. 

212. An order in council of the niaeteenth of January 1734 

(n) Art. SB^6. 

17 
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. has added a new regnlation, to wit, that in ease the vessel is 
disarmed in a place other than the place of departure, the wage» 
of seamen shaU be paid into the hands of the doss-officers, and 
not remitted the seamen until their arrival» This has been so 
ordered to the end that they might not ccmsame bj debau- 
chery, in the place of debarcation or on the way, money 
which ought to serve f<H* the subsistence of their wives and 
children. 

213. An Ordinance of the nineteenth of July 1742 says, that 
when a ship is disarmed in the colonies of America, the discount 
of the sailors shall be made in presence of the marine officer 
of the colony, and the master shall remit him a bill of exchange 
for the amount drawn on the owner in France : the said dis- 
count and bill of exchange to be sent by this officer to the com- 
missary of the marine for the place where the vessel was armed, 
who, when paid the bill of excihange, shall pay over the money 
to the sailors on their return or to their families. 

These regulations have been renewed by a regulation of the 
eleventh of July 1759. 

£14. Is payment made by the master ta«ailors of the whole 
or a part of their wages, contrary to the regulations above men» 
tioned, valid ? It may be said for the affirmative, that these 
regulations only pronounce a fine against the master, Mrithout 
annulling the payments. This case is different from that of 
persons of the ship's company making the sailors loans or ad- 
vances in the course of the voyage, which the sailors promise to 
repay out of their wages after returning; as to which, besides 
a fine, the Ordinance of the first of November pronounces the 
nullity of all such loans and advances. The reason of the 
difference is that in this last case the lenders become plaintif ^ 
now their demand cannot be granted, because the law admits 
no persons to an action to compel the execution of a contract 
which they have made in defiance of its express prohibition ; 
but when the master has made payments of their wages to 
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lailorg cçnirary to the dispo^<m of the law, it ig tiie sailws 
who demand what they have already received ; now good faith 
<^>po8e8 tiieir demand and renders it inadmissible according 
to the rale,(o) 6ona fides rum patitur tU Ins idem exigatur* If 
the master has offended against the law in paying them, on 
their part they offend against good faith in demanding what 
âiey have received ; and it is a rule that in pari cavso, delieH 
welior est causa rei quam aetoris. 



ARTICLE IV. 

Of other obligations of the master* 

£15. Beside the obligation which the master contracts to 
pay the sailor whom he has taken into his service the stipulated 
wages, he contracts other obligations. 

Such is that of nourishing him during the time he continues 
in the service of the ship. Such also is that of furnishing him 
with necessary dressing, if he is taken with any sickness dur- 
ing the voyage or is wounded in the service : which we have 
already discussed. 

216. It is likewise one of the obligations of the master to 
pay the sailor in certain cases his expenses home. 

These cases are, first, when the master in the course of the 
Toyage discharges a sailor without sufficient cause ; and then, 
as we have seen before, he is liable for the expenses of his re- 
turn. But if the sailor himself requested a discharge, or if he 
was discharged for a sufficient cause, in neither case is any 
thing due as expenses of return, and whatever is given him 
for that purpose is to go in payment of his wages. 

Sir. The second case is that in which a sailor fallen sick or 
wounded in the service of the ship during the voyage, has been 
left on shore in a port where the ship stopped. I think the 

(o) J>ige9U U 57, de re^.jvfi: 



13S niRVSa OF SE4MSK. 

master is obliged to pay him the cost of his return home after 
his recovery. The Ordinance, it is true, has not formally di- 
rected it; and the regulation of the first of August 1743, which 
imports,^?) that the master ought in this case to leave a sum 
for his cure and return home, does not say expressly whether the 
sailor shall receive the cost of his return beside his wages or in 
part payment of them ; but the spirit of the Ordinance, where 
it says,(g) that if a inariner be wounded in the service of the 
ship or fall side during the voyage he shall be paid his wages 
and taken care of at the charge of the ship, seems to mean that 
the sailor should receive an indemnity, and of course that he 
should be paid his wages beside the expenses of returning 
home. 

£18. The third case is when the master disarms eitiier with- 
out the kingdom, or in a port of the kingdom other than that 
from which the vessel sailed : for the sailors having let their 
services to hire out and home, ought to receive the expenses 
of their return to the place of departure beside the wages they 
are there to be paid. 

If the vessel should disarm at the place of departure, but 
among the ship's company there were some whom the master 
had caused to come express from another department, he 
should pay them, beside wages, the expense of returning ; but 
secus if they were not made to come on purpose* Yalin cites 
two sentences of the admiralty of Marseilles conformable to 
this regulation, one of the month of April 1740» and another 
of October 1752. 

219. When the master discharges sailors because the ship 
is not in a condition to be navigated, Yalin says it was adjudg- 
ed at Marseilles in September 1752, that nothing was due for 
expenses of return, and they receive money therefor only in 
part payment of wages fallen due. 

I think it ought to be supposed to have been by some acd^' 

(p) Art. 3. (jg) Des loyers des matel9ts^ art* l}is 
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dent of superior force» as a storm, that the ship was incapable 
of being navigated ; for if at the time of departure she was un- 
fit to make the voyage, the relinquishment of the voyage pro- 
ceeding in this case from the fault of the master who has rashly 
undertaken it with a ship not in a condition to pursue it, the 
charges of returning are due the sailors discharged. On the 
contrary, if the ship was made unserviceable by superior force, 
the master can excuse himself from the payment of the sailor's 
expenses home, by saying that it was by superior force that he 
was obliged to dismiss them, and that nobody is responsible 
for an accident of superior force. Nevertheless, Valin is of 
opinion that even in this case the charges of returning are due 
the sailors, unless the owners make an abandonment of the 
ship. He thinks also that in case of the shipwreck or break- 
ing of the vessel, the sailors ought to be paid out of the price 
of the remnants, not only the wages fallen due, but the ex- 
penses of returning ; although nothing of the kind is asserted 
by the Ordinance. 

220. The expenses of retumingi in cases where they are 
due, are regulated by the regulation of the first of August 
1743. 

Sal. The question has been raised, whether the master was 
obliged to pay the ransom of seamen, when they were made 
captives or prisoners. The Ordinance makes a distinction in 
this particular. If it be during the disorder of the capture or 
pillage, saUors taken in the ship and made slaves shall claim 
nothing of the master, owners or merchants, for the payment of 
Tansom.{r) The capture of sailors is in this case a simple 
average, which ought to be sustained by him who suffers it, and 
for which there is no remedy. It is purely an accident which 
regards him alone, and it cannot be said that he was taken fojr^ 
the service of ship. 

It is otherwise when the seaman has been made prisoner tiEr 

(r) Des loyers tk* matfloU, art* 16t. 
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eaptive in executin|; a special commission for the service of 
tiie ship : it is then for the service of the ship that he has been 
made prisoner or slave, and he ought to receive an indemnity. 
Hence the Ordinance says :(s) But if any of them be taken 
when sent on the service of the ship by land or sea, his ransom 
shall be paid at the e^ense of the ship. 

The Ordinance then adds : and if the service was for the ship 
emd cargo, it shall be paid at the cost of both, provided, they safe*- 
ly arrive in port. In this case it is a common average which 
gives rise to contribution between the owners of the ship and 
the merchants whose goods compose the ship's cargo. 

222. Finally the Ordinance adds : tht whole however not 
exceeding three hundred livres unthout prejudice to his wages* 
By this expression, without prejudice to his wages, the Ordi- 
nance declares that the master ought to pay the sailor wages 
beside his ransom ; which is to be understood»of wages for the 
whole voyage, although his captivity should have prevented 
his serving in the ship ; in the same way as the sailor, who is 
wounded in the service of the ship, is paid the whole as if he 
had always served. 

223. The next article relates to the case of contribution to 
the ransom of seamen made prisoners or slaves for the service 
of the ship and cargo. It says :{t) The regulation of sums 
destined for the ransom of seamen ^all be nuide by the master 
instantly upon the arrival of the ship, and the money deposited 
in the hands of the principal owner, who shall forthwith employ 
it in the ransom under pain of forfeiting four times the sum 
for the benefit of the seamen in captivity. Nothing requires 
more celerity than the ransom of captives, for which reason 
the master ought immediately to procure the contribution, and 
if he neglects to acquit himself of this duty he may be prosecut- 
ed by the king's proctor in the admiralty, as observed in this 
place by Valin. 

(0 l>e9 loyers des matelots, art. 17. (0 -Df« loyers, art. 18. 
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^24. Beside these obligations, which we have detailed^ 
arising out of the nature of the contract, the master and own- 
ers of the ship may contract others by particular clauses of th& 
contract, which they have made with the seamen and other 
members of the ship's company. 

Such is that, by which the owners permit any person of the 
crew, on entering the service of the ship to place there a cer- 
tain quantity of goods without paying any freig^it By ibià 
agreement, the owners are obliged to leave room enough to con- 
tain these goods ; and on failure to leave it, they are liable to 
this person for his costs and damages. 

The right arising from such an agreement, cannot, according 
to Valin, be ceded to a third person ; it is a privilege merely 
personal, which he, to whom it has been granted, cannot uâe 
except for the stowage of his own goods laded on his own ac- 
count or under the title of his parcel ; if he does not make 
use of this right, it being only for him to use it, he cannot claioi 
any compensation. 

£25. Except in case of agreement, sailors cannot lade any 
goods on their atcount^ under pretence of portage or otherwise^ 
wWiout paying freighty unless it is mentioned in their engage^ 
ment*{u) 

Fortage was the quantity of goods which the members of 
the, ship's company, before the Ordinance, claimed a right to 
lade in the ship ; which was called the ordinary or the portage 
of mariners. 

The prohibition contained in this article extends to all 
the ship's company, even the master ; neither of them can 
cai ry with him in the ship any goods without paying frei^ht> 
except so much as he can put in his chest» 

(u) Det hyerw, art. 2» 
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ARTICLE V. 

Of the actions which seamen have against the master and owners 
of the ship ; and of the primlege and prescription of these 
actions. 

â£6. The sailors and other persons in the company, who 
liaye let themselves by the voyage or month, have an action 
MX locato against the master for the payment of their wages 
and for other things for which he is responsible. This action 
arises from the obligation, which the master has contracted by 
the contract of letting to hire, by which he has taken them into 
{he service of the ship. They have likewise the action exer*- 
citoria against the owners, who, in appointing the master to 
ihe command of the ship, are considered as acceding to all the 
obligations which he should contract with persons taken into 
the service of the ship.(54) 

££7. The Ordinance says :{v) The wages of seamen employed 
in Hie last voyage of a ship shall be paid in preference to all 
other debts. Valin well observes that they are not paid till 
after the charges of seizure and distribution, as well as after 
the charges of keeping for the ship, tackle and furniture, and 
also the charges of anchorage. He likewise places before sea* 
men the debts incurred to refit the sails and rigging, because 
the ship would sell so much the better on that account. 

££8. According to the Ordinance,(u7) actions for the wages 
of seamen and other persons of the ship's company are pre- 
scribed in a year after the conclusion of the voyage. 

££9. With regard to sailors hired on freight or profit, their 
engagement comprizing a contract of partnership, they have an 
action pro sodo to obtain payment of their part of the freight 
or profits.(55) 

(v) J)e la saisie des vaisseaux^ art. 16. (y») Des prescrip. art. 2> 
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^oTE It P. 3. Nicolas Boyer» or Nicolaus Boeriiis, original- 
Ijr an advocate, afterwards a counsellor in the superior council, 
and finally president of the parliament, in the city of Bordeaux, 
died in 1539 at the age of 70. He left Commentaites sur Us 
Coutumes de Tours, de Berri et d'^ Orleans, an edition of the 
J\/\fvels of Justinian, a tract Be Legatis a Latere, and another 
De Seditiosis and the Décisions referred to in the text, which 
latter book, in its time, had a vciT extensive circulation. Die- 
tionnaire Historique^ Buderi Bibliotheca Juris Strwdana; 
Bobinson^s Mm. Eep. iv, 10. note ^ Johnson^s J>r. F. jRep. 
3riv, 453. 

JV*07£ 2, p. 3. See Mhott on Shipping, p, 184, 185 ; Har- 
gravels Coke Littleton,/. 229 note ; EmMgon, Des assurances, 
t i, p- 309. Valin 8ur VOrdon, i, jp. 617. 

Jv*or£ 3, p. Aé The original has it : hmer à la cueillette. 
This is a species of contract for conveyance in a general ship, 
for which our language affords no distinctive name. The 
old Treatise of the Dominion of the Sea, imperfectl;^ renders, 
charger à la cueillette, lade by parts, in the translation of the 
Marine Ordinance, p. 303. " Affreightment à la eeuiUette,^^ 
says Valin, "is made by the ton or quintal, but with this dis- 
tinction, that here the master is not legally obliged to receive 
the goods unless they are enough to complete or nearly com- 
plete his cargo, that is to say, to fill about three quarters of 
the ship. Until then he is not absolutely engaged, without an 
express agreement to the contrary. Whereas, if his ship is not 
let à la cueillette, he may be forced to receive on board all the 
goods for which he has promised a place," &c. Commentaire, 
1,640 

^OTR 4, p. 6. Mandate is a contract by which one person 
undertakes gratuitously to perform a commission for another 
person. The performance is gratuitous ; for the distinction 
between a mandate and a letting to hire is, that in the former 
the service is considered an act of kindness growing out of 
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friendship, and in the latter the service is an act purely inter- 
ested. But the contract of mandate, although the service is 
gratuitous, nevertheless creates definite obligations. The man- 
ator becomes bound to ratify v^hatever his agent does in pur- 
suance of the mandate, and to repay all proper and reasonable 
expenses incurred, and sometimes repair the losses undergone 
by the mandatary in performing the business entrusted to his 
management. And the mandatary, on his part, after having 
acce(:^ed the commission, is bouna to execute it faithfully, us- 
ing all reasonable diligence and care, and neither falling short 
of nor exceeding the limits of his authoriigr: otherwise he is 
answerable in damages to the mandator. See above p. 21 ; 
Digest lib. xvii, tit 1 ; Domat, lib. i, tU. 15} Jones on BaiU 
ments, p. 60 et seqq. • 

JV*or£ 5, p, 9. The terms dommages et intérêts are alwajra 
combined, in the French law-books, to signify the gain which 
a person has failed to make or the loss henas sustained. Foth- < 
ier. Des Obligations, n. 195. 

JV*or£ 6, p. 10. By the civil law when either party has a 
deficiency of proof to support his allegations, he may refer the 
matter in issue to the oath of his opponent, which oath decides 
the cause, and is thence called decisory. Digest. L xii, tit. 2 ; 
Pothier, Des Obligations, tu 818 ; DÔmat, L lii, t 6, s. 6 ; Ar- 
gon, Droit François, ii, 515. 

J)roTE 7, p. 10. As to the master's ability to write, se^ 
Boucher, Droit Maritime, p. 247. 

JV"or£ 8, p. 11. By the Ordinance the clerk is a sort of no- 
tary in a vessel during a long voyage, whose duty it is to keep 
ajournai of every thing whick concerns the ship, and authenti- 
cate solemn instruments. Ordon. De Vécrivain, ibique Valin ; 
Boucher, Droit Maritime, ch. 15. 

JVbrz 9, p. 12. The following case in point is reported in 
Emérigon, Des Assurances, i, 328. " The sieur Morra frei^t- 
ed the baii of captain Gipier to carry a cargo of grain. The 
ship was loaded with the grain. The captain wished to sign 
vritti the clause, as said to be ; Morra demanded that the sig- 
nature of the bill of lading should be pure and simple. lie 
alleged that the captain or his agent nad received notice to 
assist at the measuring, and had assisted. An inquiry was 
ordered. The facts in the interlocutory were not proved. The 
opinion of the court was that the captain, not having engaged 
to assist at the measuring, and not being proved to have con- 
sented to assist thereaC was not obliged to sign the bill of 
lading without the customary limitation?' Sentence was ren- 
dered accordingly December 15th 1753. 
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J^oTE 10, P. 13. All the learning on the subject of bills of 
lading is collected in Emérigon^ Des assurances, ch. 11. 
J\roTE 11, p. 18. Abbott thinks the master should be re- 

rnsible for every deficiency, because he covenants that the 
) is tight, staunch and sufficient. It appears to the same 
antnor, that the rules laid down by Pothier himself, in that part 
of his contract of letting to hire to which he refers above, war* 
rant the conclusion that the master is responsible even after an 
examination. The following is the passage referred to by both 
writers. " When the letter to hire ought, by his profession, to 
know the defect of the thin^ let to hire, he must answer for the 
damages of the hirer ; and it is unnecessary to inquire whether 
he did or did not possess any knowledge of the defect. For 
instance, if I hire casks of a cooper to contain my wine at the 
vintage, and the casks are made of bad wood, tne cooper is 
bound to make good my loss in consequence of this defect ; 
and he would not be permitted to say that he was ignorant of 
the defect ; for his profession reauired of him to Know the 
quality of the wood which he haa made use of, and to use 
none which was of a bad quality. If it were a shop-keeper,, 
instead of cooper, his profession of shop-keeper required of him 
to be acquainted with the articles in which he dealt ; he was 
to blame for meddling with a business which he did not un- 
derstand." Pothier, Contrat de Louage, n« 119. See Putnam 
vs, fVood, Mass. Rep, iii, 481. 

J^OTE 12, P. 18. " The captain is liable for all damage done 
the goods by his fault | for, in consideration g[ the freight, he 
is bound to deliver the goods in the same condition in which 
they were received unless the damage proceed from an acci- 
dent which he could neither see nor prevçnt." Emérigon, Des 
assurances, i, 377 : where he cites Casaregis De Commerdo^ 
dis. 19 n. 19, dis. 23 n. 55 & 80, dis. 46 n» 3 ; Consolato del 
Mire, c. 59, 61, 73, 234 ; Targa, Ponderazione, c. 28, w. 7 ; 
Guidon de la Mer, c. 5, art. 5 &l 6, ibique Cleirac, p. 254 ;, 
Boccus, J^TotabiL de JVavibus, n. 49. 

JV*07£ 13, p. 18. " But this obligation also regards the time 
of peace, so that the master may always show to whom his car* 
go belongs, that on his arrival each one may recognize the. 
ffoods addressed to him, and that officers of the customs may 
be able to ascertain on the one hand whether the duties on the 
goods were paid at their departure, and on the other whether 
prohibited articles have not been embarked without permis- 
aion." Valin, tDTouv. Comment* i, 129. 

JVotjb 14, p. 20. Valin answers several objections to his 
opinion and remarks, that he considers the goods to be sold for 
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ike debt of the riiip, that is, for the proper and particular debt 
of the owner of the ship ; and therefore it is for him to pay it 
independently of the subseanent fate of the ship, in the same 
manner as if the master had borrowed the like sum in a for* 
eign port and drawn bills of exchange for the amount. 

•Vbrfi 15, /►. 21. Karicke, tit vi, art. 2, Clnrac, p. 88, n. 2, 
and Valin ubi supra agree with Pothier on this subject ; but 
Emérigon, Contrats à la grosse, p. 445, and «^660^^ on Ship- 
pingf p* 24d, differ from him, and cite in support of tiieir 
^nion the Consulats of thé Sea, ch, 105, the Judgment of 
Oleron, art. 22, and tne SeçtUation of Antwerp, art. 19. 
Emérigon says that money raised in this manner, when the 
ship is afterwards lost, is a sort of forced loan at respondentia» 

JVV>7A 16, p. 28. '* If the owners do not actually disavow a 
contract of affreightment made by die master when he has ex- 
ceeded his powers, the freighter cannot avoid the execution of 
his part of the contract under pretence that the owners, having 
been on the spot, had a right to make such disavowal. His 
case resembles that of a person who contracts with a married 
Woman without her husband's authority ; although the wife is 
not validly bound on her side, yet if she and her husband af- 
terwards approve and ratify the contract, they can oblige the 
person who contracted with her to fulfil his engagements." 

"When the owners are dispersed in different places and 
neither of them has been chosen to be present and superintend 
the aflRreightment of the ship, the contract of the master is ab- 
solutely vsdid, and cannot be shaken by the owners, they 
preserving tiieir remedy against the master if he break his 
orders." 

" In all cases, even when the master's affreightment is an- 
nulled by the disavowal of the owners, the master continues 
riedged to the freighters for the execution of the charter-party. 
They had a right to presuiAe that, in making the contract, he 
possessed the requisite powers ; and this is enough to author- 
ize their recourse to him, as in the case of a mandatary or 
^ent, who, although exceeding the limits of his commission, is 
not tibe less bound to fulfil the engagements which he has 
wrongfully made in the name of his prmcipal." VaUn, Com- 
mentaire, &c. i, 621, 623. 

J^OTE 17» P« 28. " Liceat qucBrere, an magister natis alium 
stthstituere vossit ? Posse aiitem dubium non est, quum magis- 
ter navis aicatur non solum quem exercitor, sed et quern ma- 
gister navis, etiam ignorante et invito exercitore, prœposuit. 
Omnia autem facta magistri preestare debet qui eum prceposuit, 
et quamvis alias, ubi indu^tria persona electa est, alitis substi- 



M nm pMsiU ntUitate tamm public» madmU, jwt fuodam 
singiUari in exercitoria aliud quod constitutum esse videtur, 
quia sœpe de amiitifmR nmcieri sv^UuH inquirere nee tempus 
cancedUur. 8i tamen damtd quid ob han4i causam eaarcitor 
fotiaiur, h$èet eo nmnme cum primo vrngtstro actionem eop lo- 
cato vel mmdato.^^ JKuHcke, Mes. (^i4B8è. Iltu$. fu xv« 

J^OTB 18, P. OS. See Mkri^^Bea. ((ucest Illus. n. xx. 
GroHus de Jure Bdli ao F(tcis, L ii, e. 11 ; Loeemiu^ de Jure 
Maritimo, c. irii, n. 5. 

J^oTE 19, P. 31. We have not been able to find my notice 
of Clairat, nor of the work of his cited in the text by Fothier. 

JV*or£ âO, p. 33. ** It must be confessed that this regulation 
is too ri|;orous to be compatible with equitj. The natural 
idea, which we form of an agreement for freight, is that it has 
no ol^ect but the goods laden in pursuance of it, liiat these 
goods are the sole pledge for its peiformance, and that of 
course it is only upon these goods tiiat payment of freight can 
be enforced. From which it follows, that the freighter ought 
also to be (j^uit of the freight on abandonii^ the cargo» Such 
is the opinion of Casaregts, IHs* de Ckyau «« â@, n. 4C & ^* ^» 
». 86&27." 

*' If this be just in the case specified in the following article, 
why not in all other cases ? What reason is there for a dif- 
ference? Is it not the same thing when the goods are so much 
diminished in price, hurt or deteri(K*ated by their own vice, 
by the sea, shipwreck or other misfortune, as when liquors 
have leaked out of their casks so as to leave them almost 
empty ? And is not this a case in which to say, uhi eadem ra- 
tio iH idem jus statuendwm ^" 

" Nevertheless, on account of this regulation of the Ordi- 
nance, the received opinion is that the master is not obliged 
to abaSndon the goods in payment of the freight But as it is 
inconsistent that the merchant should pay the freight when 
the goods are of no value, whether their want of value has 
arisen from shipwreck, or whether their value has been absorb- 
ed by the expense of salvage; the plan has been adopted of 
not obliging the merchant to reclaim his goods in such circum- 
stances, and he thus becomes discharged from tlie freight. In- 
deed there has been no case of this kind in which the master 
has required the frei^tof merchants, who have refused to 
claim their merchandise." Fo^n, tDTouveau Commentaire, i, 
670, 671. 

JV*or£ 21, p. 37. ^od inteUige, ubi munere vehendi in 
parte non sit functus, pro parte enim itineris qua mer ces advec- 
toe sint vecturam deberi, œquitas suggerit, et consequenter pro 



rata mercedîs eû^onerationem fievi.^^ Btraccha, Bè ^avilm, 
pt 3, n. 24. 

JVor£ 22, p. 42, " When the obstacle, which has prevented 
the hirer from entering upon the enjoyment of the house let to 
him, or which has prevented his continuance therein, and 
obliged him to move out, is an obstacle interposed by the hirer 
himself, he cannot demand a remission of the rent. It is suffi- 
cient that the owner of the house stands ready to give the hirer 
the enjoyment of it, and that the hirer may occupy it by him- 
self or ms agents, to make the rent due.'' Pothier, Traité de 
Louage, n. 151. See also Ihid. iL 142. 

JS^OTE 23, p. 46. " The reason why the Ordinance allows 
the merchant to be discharged on paying only half the freight," 
«ays Valin, " is undoubtedly because the master can find goods 
to replace those taken away from the ship ; and that so half 
the freight is deemed sufficient to indemnify him for the de- 
lay this change may occasion ; from which it evidently follows 
that this half freight is gained without return, although the 
cargo should afterwards be completed." 

After remarking that the same is not the case with affreight- 
ment of the whole, because it is more difficult to find another 
person to take tlie whole ship, than to fill up a few quintals or 
tons, he sul^oins thet the whole freight would be due, if the 
merchant should refuse to lade the ship in pursuance of his 
engagement. J>/huveau Commentaire, i, 646, 648. 

JSTote 24, p. 48. Exception, in the law of France, is a gen- 
eral name for the plea entered by the defendant in an action. 
Exceptions are of tnree sorts : first, declinatory, that is to the 
jurisaiction of the court ; secondly, dilatory, which is merely 
assigning a cause for not making a defense ; and thirdly, per- 
emptory, which is a complete answer to the action itself, and 
shows that it cannot lawfully be maintained. Peremptory ex- 
ceptions again are either such as allege an estoppel, prescrip- 
tion and the like ; or such as enter into the merits of the claim 
and tend to prove the action wholly groundless. It is this last 
kind of exception, which is properly denominated a defence ; 
as when, in answer to the demand of a debt, payment is prov- 
ed, or it is proved that the debt was never contracted, or, as 
in the case of the text, it is proved tliat the plaintiff owes the 
defendant a sum of money, which the defendant claims to have 
considered as a deduction, set-off* or compensation, dr^ou,, 
'Droit François, L 4, c. 12 ; Fothier, Traité de la Procédure 
civile, pt i, ch, 2, l, 2. 

JVloTJs 25, p. 49. Both master and shipper being ordered 
to answer to the demand, so tiiat all the persons, who have an 
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interest în it, may appear together, and the rights of none be 
sacrificed or endangered. 

^OTE 26, p, 50. As privileges are frequently mentioned 
hi this treatise, it may not be amiss to explain the nature of 
these securities. 

The laws of France gave the creditor three species of secu- 
rity on the estate of the debtor, namely, a pledge, an hypothe- 
cation and a privilege. The first is a pledge, pigrms, by which 
tlie actual possession of a chattel was transferred to the cred- 
itor, either on agreement, as a pawn for money due, or on 
judicial process ror satisfaction or a judgment rendered, or se- 
curity for judgment to be recovered in an action pending. The 
second is hypothecation, by which lands and houses became 
specifically liable for the payment of a debt, but remained in 
tne owner's possession. Such is the distinction between pledge 
«nd hypothecation, which however was not always observed. 

Hypothecation is either conventional, arising from an express 
agreement, or implied in law ; thus minors, idiots and prodi- 
^s, have an implied hypothecation on the property of their 
guardians for the balance of his account, the church on the 
property of prelates guilty of mal adminiistration, and the king 
o^n the estate of farmers and receivers of the revenue. The 
consequences of hypothecation are two, the preference of hy- 
Mthecary creditors in order oi priority, ana a right to follow 
fee property into tlie hands of a purchaser, and oblige him to 
pay the debt or give up the lands. The same right could 
apply to moveable property by the civil law ; but was confin- 
ed to immoveable property by the law of France. Wlience 
tile maxim in the text, moveables are imt followed into the hands 
of a stranger. 

As to moveables then, which are not in the possession of 
the creditor, he may seize them for a'liquidated debt on mere 
attachment. The general principle is, that seizure can be 
made only for debt on a contract passed before notaries, or in 
execution of a judgment; but to this there are many excep- 
tions. Some tnings however, as in our law, are not liable to 
seizure ; the creditor being required to leave things necessary 
for the subsistence of the debtor. The goods seized may be 
sold after appraisement, the creditors being satisfied according 
to priority of seizure, except in case of the debtor's insolvency, 
when all the creditors share in proportion to Hieir claims, un- 
less some of them are privileged creditors. 

The third species oi security is a privilege, that is, a right, 
which a certain creditor has, by the nature of his credit, to be 
paid in preference to other creditors, even those prior in time, 
19 
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and who possess an hypothecation. Thus he, who sells a 
thin^, or he who lends money for the purchase of a thing, has 
a privilege on it for the price ; he, whose money has been lent 
for the repair or preservation of a thing, as to secure lands 
from the current of a river, or to save a house from falling, has 
a privilege on the thing ; the creditor, who has lent money to 
make improvements, has a privilege on those improvements ; 
mechanics, laborers, architects, and others who furnish mate- 
nals, labor or money for any work, have a privilege on it for 
the payment of their wages ; carriers have a privil^e on the 
goods carried for the payment of their hire, tolls, customs and 
me like expended on the goods ; land-holders and owners of 
houses have a privilege on the produce of the soil and the ten- 
ant's furniture for the rent ; funeral charges, expenses of prov- 
ing the will, making inventories of property, and other neces- 
sary charges of the same kind, are privileged before all other 
debts of me deceased. See Domat, liv, iii, tit. 1 ; Argou, In- 
stitution au Droit François, L iv, c. 3. 

The application of these principles to marine affairs will be 
constantly recurring in the course of the treatise. 

JVorJS 27, p. 50. A prescription is perfectly similar to our 
limitations, by which certain actions are'required to be brought 
vrithin a stated time, or otherwise the right of action is forever 
lost and barred. The principle, upon which they are founded 
is likewise the same, to wit, presumption of payment, and of 
course claims are saved and renewed alike in both by an ac- 
knowledgment of the debtor. Fothier, Des Obligations, ft* 
iii, c. 8. 

^OTE 28, p. 55. The same obligations and duties are dedu- 
cible from the contract, whether considered as the hiring of labor 
or the hiring of a thing. When the charterer takes the ship into 
his possession, appoints the master himself and puts the vessel 
in sailins order, it is a contract for the hiring 'and letting of a 
tiling as between the owner and charterer. As between the mas- 
ter and the owner or employer it is, however, always a hiring and 
letting of labor ; and perhaps it would be more elegant to consider 
Has such in all cases ; the master being generally hired to car- 
ry the çoods of the shipper, but retaining possession of the ship» 
lUMi iisiiig her as his instrument for making the conveyance. 

JVIvTf 29, p. 59. fimérigon, (Des Assurances, ch, 12, s. 39, 
45,) has given os an admirable abstract of the whole mercantile 
law en the tmbject of «vemge, to which the jurist can seldom 
refer on any émfmiftà point witiiout meeting with entire sat- 

JVta£ dO, p« 59. Many finn^il etymelogies of the word 
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average are contained in the books. Some consider it derived 
from /S«^«$ onyf, »Saçcç sine onere / others from havre, or from 
haven, because average is to be paid for by those whose goods 
arrive in the haven. (Loecenius, De Jure Maritimo, L 2, c. 8, n. 
1 ; Bhiricke, Jus Mar. Han. U 8, foL 168.^ It is not probable 
that the true etymology can ever be discovered. Emerigon, 
Des Assurances, i, 601. 

^OTE SI, P. 63. Jettison is to be considered an involuntary 
act on the part of the master, and one to which he is compelled 
by superior force, and imminent peril. 8i connumerafra lifatali 
efoTT^si* M una voUmta violentata deW acddente delpericoh* 
Targa, Ponderazioni, c. 59, 60. And therefore j ettison is always 
presumed to have been done without a scrupulous adherence 
to rules ; because when death is staring the snip's company in 
the face, they have no time for formdities ana deliberations. 
Targa says, that during sixty years that he was a magistrate in 
the consulate of the sea at Genoa, he had known only four or 
five cases of regular jettison, and they were suspected of 
fraud, because the forms had been too well observed for a time 
of imminent and extreme danger. Emerigon, Des Assuran- 
ces, i, 605, 606. 

t^*0TE 32, p. 63. It was formerly a question whether nesro 
slaves might be thrown overboard to lighten the ship ; but 
there is no doubt that such an act would now be considered 
homicide. The civil law accounted slaves things ; but it nev- 
er went so far as to comprehend them under the general term 
merchandise. (Digest. 50, 16, 207.^ Therefore all authors 
asree that every thing on board, even the most precious arti- 
cles, should be thrown overboard before slaves (Ciceron, De 
Offie. I. 3; c. 23 ; Kuricke, (^uœst. lllus. n. xxx) ; and that if 
there is an unavoidable and imperious necessity to throw men 
into the sea for the preservation of the rest, they should be 
fixed on by lot. " 8i in certo periculo dommunis naufragii,^^ 
says Kuricke, '* ubi spes subest potissimam navigantium partem 
servari posse, si qui ex iis in mare ultro prosiliant, va etiam 
prœvia sorte ejùnantur, ad hoc ultimum remedium pervenire 
iicebit.^^ Loccenius, however, (De Jure Mar. L ii, c. 8, n. 7.) 
remarks that, "si quis hominem in amnem aut nmre prcecipita- 
verity ita ut pereat, est pâma capitis ; si mm pereat, est pcena 
pecuniariaJ^ And Ëmérigon, (Des Assurances, i, 610,^ lay? it 
down, that whoever should throw others into the sea, whether 
freemen or slaves, whether fixed on by lot, or by choice of the 
stronger, would be guilty of honûcide, because we have no 
riçht, in order to save our own lives, to kill those who have 
ottered us no violence, (Fufendorf, Droit de la JSIaturs, par 
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[arbeyrac, I. ii, c. 6, s. 3 ; Id. Devoirs de VMamwSf L I, ç 5ji 

25.^ See Einérigon, Des .assurances, i, 206, 207, 610. 

We will add, that the loss of slaves by death is only simple 
average. " Servorum, qui in nave perierunti non raagis œsti- 
vmtio fadenda est, quam si cegri iv navi decesserint, aut aliqui 
sese in mare prœcitaverinV^ Digest. L 2, s. 5, de leg. Jihod. i 
Kuricke, Jus Marit. Hanseat. p. 7S7 ; Emérigon» Des ^ssur^ 
ances, i, 653. 

JSToTE 33, p. 63. " Prius autem ejiciendœ sunt merces ma* 
joris ponderis et minoris pretii. Et prit^ merces clam insdo 
navarcho impositce aut suppresses, quam aiiœ. Indicanda 
^iam in tempore sunt bona cistis inclusa, antequam cistcB eji- 
cientur $ quod nisijiat, solœ cistœ, quaks eoctrinseeus apparent^ 
non bona quce in illis sunt, in CBStinmtionem veuiunt. Proprieo 
quoque res potius quam alienœ, in quas nihil juris habemus^ 
jadendœ sunt. Si vero jadantur alieruB merces, quas wMgister 
navis ex benevokntia et amicitia, nvMum pro its pactus naul- 
lum, transvehendas recepit, de lis non tenetur.^^ Loccenius, ZM 
Jure Marit. L ii, c. S, n. 4. See also Kuricke, Jus Man 
Hanseat. U 8, art. 3, /. 777. 

J^OTE 34, p. 66. " If the ship was simply relieved by the jet- 
tison, and after some hours' interruption or diminution the storm 
recommenced with the same violence, or in some other waj 
shipwreck followed, although several days after the jettison* 
there would be no ground for contribution." Valin, Jvouveai^ 
Commentaire, ii, 207. 

JK*oTE 35, p. 67. If the master take in goods ccmtrary ta 
his agreement, as when the ship is freighted to one individual^ 
the charterer must neveiiheless contribute for the loss of 
goods thus put on board without his knowledge, provided tha 
master gave a bill of lading for them ; but the charterer may 
claim an indemnity from the master on account of his fraud* 
Ëmérigon, Des Assurances, i, 640. 

JVioTE 36, p. 68. " This rule does not apply to boats and 
small vessels, which sail from port to port, wnere it is custom- 
ary to lade goods on the deck as well as in the hold." Valin, 
Commentaire, ii, 203. 

JYoTE 37, P. 71. It is not usual, says Ëmëri^n, to require 
of passengers to contribute for their clothing, jewels, money, 
coffers or baggage. But if the question were raised, there la 
no reason why 9ie court should not make them contribute ac- 
cording to the opinion of the principal authors on maritime 
law, and principal ordinances Des Assurances, i, 645. 

J\*oTE 38, p. 75. The words in the original are au marc la 
livre^ de leur valeur» The changes in the value of money 
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bf means of repeated adulteratioBs induced merehants to slip* 
luate bj the mark, and consider this a le^al and received 
standard of calculation. Philip I. havins quitted the livre or 
pound of twelve ounces to take the mark of eight, the words, 
au marc la livre, or au mare pour livre, came to be used ia 
speaking of the loss which each creditor of an insolvent 
snould bear according to the sum due him, or the part 
which each one should contribute to average-losses in propor- 
tion to the value of his merchandise. Boucher, Consulat ae la 
Mer, t. i, p. 567, S69 ; £^9icylopédie Méthodique, Commerce, sab 
voce Marc, 

J^ToTB 39, P» 78. ** Si quia factum fecerit eo animo ut, si 
salvum fuerit, habeat, occufantt cedere nequit; ^uiajaciem non 
habuit animum derelinquendi, Itaque qui scit hoc et invenit, 
furti tenetur. 8i vero hoc animo inveniens occupet, ut salvum 
faciat domino ; aut si simplicUer aut derelinquendi animo jac- 
tatum (quod non facile prcesumitur, nisi probetur) occupet» 
furtum non facit ; quod enim nullius est cedit occupanti.'*^ 
Loccenius, Be Jur. Mar, L ii, c. S,n, 5 ; Digest, L 2, s. 8, <^ 
{. 8, de leg. Shod, de jactu $ Emérigon, Des Assurances, 
i, 611 

JV*or£ 40, p. 80. But if it was promised for all, it would be 
gross average. 8i ergo navem eœ piratis captam nauta redeme- 
rit promissa eerta pecunicB summa, pro qua ipse interdum cap- 
tivus detineatur, liberandus erU eommun^ms impensis, pro rata 
œstimationis cujusque mercium et ipsitis navis,^^ Loccenius^ 
j0e Jur, Mar, L ii, & 8, ». 5. 

•DToT^ 4l« p, 8â. If the freight is valued at ^4,000, and the 
wages at 4,000, the freight should bear five-sixths and the 
waçes one sixth ; that is ^,000 : 4,000 : : 6 : 1 : : 7,000 : 1 166f ; 
which gives 5,83S| for the owner, and 1166| for the seamen. 

J\roTE 4â, p, 83, ** When a mast is broken by a stroke of 
wind without the interference of man, it is simple average ; but 
if, when the wind has broken a mast, it is necessary to cut it 
awaj and throw it into the sea with the sails and n^ng, it is 
then gross average, for the value of the mast and its acces- 
saries after it was broken." Mmérigon, Des Assurances, 
i, 622, 

•DToTE 43, p. 87. The terms loadsman and loadmana^e 
are now uncommon, but tiiey were formerly used and are still 
found in dder bocJcs on maritime affairs. In order to under- 
stand the definition of loadman given in the text, we must 
recollect that at this time every ship had her own pilot, and 
that the loadmen or locmen, as they are sometimes called, 
were precisely the same with our coast-pilots. Peters^ Adm* 
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Beds, i, ap. p. 39; Sea Laws, p. 151 ; Pothier, Contrats de 
Louage Maritimes, avis au lecteur, p. 9. 

J^ToTE 44, p. 88. " To prevent all discussion between the 
owners or masters of ships and merchant-freighters, with re- 
spect to the petty average spoken of in this and the preced- 
ing article ; that is to say, to avoid the distinction between 
the cases in which this petty average should be sustained in 
common, and those in which it ought to fall on the ship ; like- 
wise to be freed from the embarrassment of being obliged to 
make a distribution of two thirds among the mercnant-freight- 
ers ; the usage has long been established to promise the own- 
ers a certain proportion beside the freight, to indemnify them 
on account of petty average, without distinguishing whether 
it is ordinary or extraordinary." — 

" Hence the form of bills of lading every where is, after 
the stipulation to subjoin beside average according to marine 
use and custom, or some equivalent expressions." Valin, ii, 

172, irs. 

J^ToTE 45, p. 90. ''The e3q)ense, which a ship incurs by sail- 
ing out of her way through fear of enemies and taking a longer 
course, is likewise general average. So the expense of recov- 
ering a ship, which the crew abandoned from the fear of being 
made prisoners or slaves, enters into a general average, even 
if the abandonment was made under mistake, provided there 
was any reasonable ground of misapprehension." Emérigon, i, 
627. 

Emérigon reports a case, on which he was consulted, of a 
ship which had the plague, and in consequence was refused 
admission in several places, obliged to stand out to sea, and 
at last purchased permission to land her goods in a foreign 
port to free them from infection by exposure in the open air. 
All these extraordinary expenses occasioned by the plague 
were considered general average. Ibid, i, 631, 632. 

J^OTR 46, p. 90. Valin shows that article 7 Des ovaries, 
is wholly irreconcileable with that Du Fret, w. 16, and also 
with that De l^ Engagement, n. 5. '* It is not possible,'-^ says he, 
'* by any combination to reconcile these three articles so as to 
escape the reproach of contradiction, as well as of injustice at 
the bottom, both as regards the sailors with relation to the 
master, and the master with relation to the merchants." — 

" This distinction, however, irregular as it is, does not affect 
sailors very much in the present state of things, nor ship-own- 
ers, because the hiring of sailors for the voyage is equally rare 
with affreightment by the month." JVouveau Commentaire, ii, 
169, 170. 
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JSToTS 47, P. 92. ** Si servum alienum quis, patrem fa- 
milial arbitratTis, hoeredem scripserit, et, si hceres non esset, 
Mœvium ei substitueritf isque servus jussu domini adierit hœ- 
reditatem, Masvius mbstUutus in partem admittiturJ'^ Insti- 
tut, L ii, tiU 15, S.A. • 

^OTE 48, p. 93. Wjth regard to the question who should 
bear the loss or damage caused the cargo of ships by their 
striking Valin remarks, that it cannot be the master, because 
he is cnai^eable only when in faulty and that it has never been 
pretendea that it ought to be the ship-owners. " This marine 
accident and misfortune can form nothing but a simple and 
particular average, solely at the charge of the thing injured. 
There is no exception to this but in the case when, to avoid 
the loss of both ships, the master of one^ at the cry or requisi- 
tion of the other's crew, cuts his cables and lets tne ship drift 
at the mercy of the wind, or does any thing else which occa- 
sions the wreck of the ship. Here there would actually be 
ground for contribution to the loss, on the part of the ships 
and the cargoes, since the damage done the ship and cargo 
was caused by a measure taken for the common safety.'^ 
Valin/ih 180, 181. 

" From the difficulty of knowing on whose side the fault 
lies, and even of jud^ng whether the fault is of a kind to make 
him, who has committed it, to deserve to bear the whole loss, 
it generally happens that the injury suffered by both is ac- 
counted general average." Ibid, ii, 183. 

^OTE 49, p. 106. See Kuricke^ Res. Quœs. Ulus. n, xxx ; 
Jus Marit> Hanse, t. iii, art. 2, p. 699 et seqq. 

J^oTE 50, p. 112. " The condition of the master and crew 
is such, that the fate of their wages depends on the preserva- 
tion of the ship and of the freight of her cargo. This freight, 
with the body and hull of the ship, her tackle-apparel and fur- 
niture, such is their pledge ; they have no other assurance for 
the payment of wages. Nothing is better established : jus- 
tice is not thereby wounded : and if it were otherwise, expe- 
diency and the interest of navigation n^ssarily exact, that 
this law should be executed in all its rigor. Personal interest 
influences men in general, and those of this class in particular. 
If they had no common interest in, the preservation of the ship 
and goods, at the least peril with which they were menaced 
they would think only of saving their lives, without troubling 
themselves with the rest. It is therefore just and for the 
public good to attach their fortune to that of tne ship." Valin, 
1, 701. 

J>roTE 5U P- 112. The expression on this point is very 
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strong in the Consulate of tiie Sea : ^ car lore mime fu^ll n'v 
aurait qu*nn dou qui peut le$ pa^, ils devraient Vêtre7^ 
Bouclier, Consul, delà Mer, ch. 1S9. 

J\roTB 52, p. 113. "In case of shipwreck the sailors are 
free to abandon every thing ;-^because there is not due, by 
the owner or employer of the ship p^rtsonall^, any wages or 
pay for expenses nome ; and of course there is nothing to say 
to them if they refuse to work in saving the wreck^-^Perilap» 
it would be just to withhold from sailors, who refuse so to 
work, the wages fallen due, if any thing is preserved* Bfut 
there must be a law to decide it expressly ; tor in fact their 
wages are due them out of property on which thejr have a 
special privilege, whether they do or do not labor for its pres- 
ervation." Valin, i, p. 704. See, however, Mbott on akip- 
fins, 436, 437 ; Jus Mar. Heme. t. iv, n. 29, p. 661. 

J\roT£ 53, p. 126. The Code de Commerce, has more nearly 
e<|ualized the cases of a sailor hired by the voyage, amd of oM 
hired by the month, by requiring that, in case the voyage is 
broken up after its commencement, a sailor hired by the month 
shall be paid for the time he has served, and also, as indemni- 
ty, half the wages he would have gained if the voyage had not 
iieen relinquished. Code de Commerce, n. 252. See the exposé 
des motifs on the same article. 

JV*orif 54, p. 136. ** If the freight has been paid the master^ 
and he, instead of paying his crew, apf4ies the money to the 
discharge of his own debts, nothing remains for the crew but an 
action against the master, without recourse to the shippers, or 
to the creditor who receives the freight." Valine i, p. 751, 
752. 

^oTB 55, p. 136. The author of the Ibreeoing work exhib- 
its, at every step, a profound knowledge of his sul^ect, and a 
knowledge which could not have been acquired without very 
extensive reading ; but as he seldom cites any authority ex- 
cept the Pandects, the Marine Ordinance and Valines Com- 
mentary ; it may be well to take a view of the sea-laws and 
treatises, from wl^fa Pothier drew his opinions, and which 
constitute the foundation of our maritime jurisprudence. 

The most ancient system of marine laws referred to by 
writers is that of Rhodes. The people of this island acquired 
commercial reputation at an early period, and the usages, which 
they followed in the regulation of maritime affairs, were so 
wise and just, that they were adopted by Rome as soon as she 
had extended her dominion beyond the boundaries of Italy. 
(Gravina, De Ortu Jur. Civ p. 756 et seq ; Emérigon, wfls- 
sur. préf. ; Cicero pro L. ManiL c. 18.^ It is doubtful whether 
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the Rhodians ever possessed a written code of these laws ; and 
the pretended collection of them, which for a considerable time 
imposed on the literary world, (Sea Laws^ ji. 76 et seqq.) is 
now ^neralij acknowledged to be spurious, (^orth Am. 
Rev. vii, 325, 326 ; Feters^ Mm. Beds, ii, 479.) Indeed the 
Rhodian laws, as we learn from the famous rescript of Anto* 
nine, (Digest, lib. xiv, tit. 2, 1. 9.) were a species of common 
or international law in the Mediterranean. (Grotiust de Jure 
Belli ac Paeis, l. ii, c. 3.^ The spirit of these laws was grad* 
ttallj incorporated into the Roman law, until they came to 
form the substance of the maritime laws of Rome. (J>Porth 
Jim. Rev. vii, 327 ; 8elden. Mare Clausum, lib. i, c. 10, 8. 5 ; 
Bueton. Vita Tiherii Claudii ; Sehomherg^s Obs. an Rhod. 
law ; Fork on Insurance^ introduc. p.S,7; Fastoret, Dis. sur 
V Influence des Loix Maritime des Rhodiens; Bynkershoek, 
ad leg. Rhody e. 8 ; Heineedus, His. Jur. Civ, Roman. Germ. ; 
AxunVs Maritime Law^ pt. i, c. 4, art. 2 ; Boucher, Consulat de 
la Mer, tit. i, liv. 1, c. 2, 4.) 

The next authority, therefore, on which the modem commer- 
cial law stands, is the Roman law as it exists in the Digest 
and Code of #ustinian. The general principles of justice, 
which the civil law teaches, are the soul of all our intemation* 
al and maritime reflations at the present day ; and although 
the titles in the civil law exclusively devoted, to nautical con- 
cerns are few in number, yet their sound wisdom, compressed 
sense and apposite illustrations entitle them to the greatest 
consideration. Pothier, we have seen, adduces them whenever 
he has an opportunity. The 'most important of these titles 
in die Pandects are Ù iv, tit. 9, Mititce, caupones, stabularii, 
&c.; L. xiv, tit. 1, De eaferdtoria actione; L. xiv, tit. 2, De 
lege Rhodia dejactu; L. xxii, tit. 2, De nautieo ^cenore $ 
L. xlvii, tit. 5, Purti adversus nautas, &c. ; L. xlvii, tit. 9, 
De ineendio, ruina, naufragio, &c. (AzunVs Maritime Law, i, 
296 et se^q. ; Boucher, Consulat, &c. t. i, p. 25 et seqq.) These 
titles. With the commentators on them, will be found to be 
of the very first utility to the commercial jurist. A transla- 
tion of these titles into English is contained in HaWs Law 
Journal. (See also HaiVs Émérigon, ap.) 

During the middle ages, as commerce revived in the differ- 
ent states bordering on the sea, each one, for a time, followed 
its own peculiar usages, — ^for laws they had none at this period 
of ignorance and superstition. As these states increased in 
wealth and power, their maritime usages began to assume a 
a more distinct form, and were at last wrought into several 
written codes. These codes were not created in a momenti 
20 
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nor were they act» of peculiar leçslative wisdom; but the 
principles in them slowly grew up in the courts and commer- 
cial practices of several countries, and acquired confirmation 
from experience. (Mlorth dm. Rev. vii, 328, S29^) 

The first modern code of sea-laws was compiled in the lat- 
ter part of the eleventh century by the people of Amalphi, 
one of those numerous cities in Italy, which attained so much 
wealth and eminence in the pursuit of maritime commerce* 
(Park, 8y8. of Insurance, inJUp. 24 ; Marshall, Treat, on In- 
surance^ p. 11 ; dzunVs Maritime Law, i, S76.) 

Other states bordering on the Mediterranean followed the 
example of Amalphi ; and in a short time one of them produc- 
ed the curious and valuable collection of sea-laws called the 
Consulate of the Sea, which was probably compiled about the 
time of the crusades, (Grotius, JDe Jure Belli, L 3,c. 1, s. 5 ; 
Marquardm, De Jure Mercat. c. 5, n. 59 ; Vinnius, ad Digest», 
xiv, 1, 2, p, 190 ; Crusius, Opuse. Com. in leg. Bhod. de 
jadu;) but by whose authority is alto^ther uncertain. The 
prevailing opinion is that, whicn traces its origin to Barcelona. 
(Capmany, Codieo de las Costunu Mar. de Barcelona, disc* 
del edit.; Idem, Mem. sobre la Marina, Commmcio y Artes de 
Barcelona, pt. ii, lib. % cap. 2, p. 107 H seqq. $ Boucher, Con- 
sulat de la Mer, torn, i, liv. 1. See however JizunVs Maritime 
Law, pt. 1, ch. 4, art. S.) Wherever it was written, it soon 
attained great celebrity, and in the eleventh and twelfth cen« 
turies 4)ecame the maritime law of the whole Mediterranean. 
(Targa, Ponderazione, c. 96; Emérigon, Des Assurances, préf.; 
Casaregis, Disc. 4, 6, 19, & 213. Jforth Amer. Rev. vii, 329 ; 
Lubeck, De Jure Avarice, p. 110 ; Card, de Luca, de Credito^ 
dis. 107, n. 6.^ The title of this remarkable collection was 
derived from the name of consulate, which then belonged to 
tiie maritime courts in the South of Europe. (Ducange, Gloss, 
s. voc Consul; AzunVs Maritime Law, i, 331 ; Boumer, Con- 
sulat, t i, p. 579 et seqq.) Some difference exists among learn- 
ed men as to the value of the Consulate» and all agree that it 
is a confused, inexact and ill-arraneed collection. (Hubner, 
De la Saisie des Bâtimens neutres, dis. préL p. Il; Bynker- 
shoek, de Reb. Bellic. c 5, Duponceau^s tr. p. 44.^ Indeed it 
would be absurd to suppose that, at the time when it was com- 
piled, any considerable judgment in selecting skill in arrang* 
tng or precision in expressing nautical usages, could have been 
possessed by men just emerging from total barbarism. The. 
single merit of it is, that, among many trivial and many uniust 
rules, it contains some of obvious utility and importance, which 
experience suggested and sanctioned. (Mrth Am* Rev* vii; 
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330 ; Marshall on Insurance, p. 15, 16 ; Park on Insurance, 
int. p. 25 ; Valin, Mmveau Commentaire, préf. ; Fêtera 
Mm. Beds, i, 106 ; Axtmih Maritime Law, uhi supra.) At 
present, however, it is interesting chiefly as an object of curi- 
osity ; because it has been superseded by more valuable codes ; 
flince the very wisdom of its provisions, by causing^ them to be 
sought after and adopted by legal writers and legislators, has 
proved the means oi rendering the study of them unnecessa- 
ry. The oldest known version of the Consulate is in the dia- 
lect of Catalonia, from which it was translated into Spanish, 
Italian, German and French. Some of the most eminent mod- 
em jurists have published editions of the Consulate, Casare^s 
in Italian, Westerveen in Italian and Dutch, and Capmany in 
Spanish. The best edition is the translation in French by 
Boucher, which is preceded by a volume of very learned, but 
crudely compiled, illustrations. (Boucher, Consulat de la Mer, 
2 tom, in Svo, Paris, 1808.^ 

At ^e same time that the customs of the sea inserted in the 
Consulate were in credit on the coast of the Mediterranean, 
Elinor, duchess of Guienne and queen of England^ soon after 
her return from the Holy Land, drew up a compilation of judg- 
ments entitled the Roll or Judgment of Oleron, from the name 
of her favorite island, which her son Richard afterwards aug- 
mented and promulsated as the maritime law of Guienne and 
England. (Cleirac, lis et Coutumes de la Mer, p. 2 ; Sea- Laws, 
p. 116, 118 ; Selden* de Bominio Maris, c. 24 ; Morisot, Hts- 
toire de la Marine, Z. 1, c. 18 ; Fontanon, Ordon, Roy. torn, iii, 
p. 865 ; Blackstone^s Corn, iv, 423 ; Peters^ Mm. Beds, i, op. 
jp. 3 ; 8chomberg*8 Obs. on Bhod. Law, p. 88 ; Park on In- 
surance, int. p. 26, 27 ; Boucher, Consulat, t. i, c. 18 — 20.^ 
The Roll of Oleron was amended and published anew by John, 
Henry III and Edward III, and, as contained in the Black 
Book of the Admiralty, constitutes the basis of the admiralty 
law of England. (Brown^s Civ. and Mm. Law, ii, 40.) As 
it was originally compiled for the dutchy of Guienne, then a 
great fief of the kingdom of France, and compiled by a vassal 
of the crown, it has always been claimed as tneir own by the 
writers of France. (Emérigon, Des assurances, préf. ; Pialin, 
J\i\mveau Commentaire, pref. p. S77 et seaq.) The Judgment 
of Oleron was composed in Gascon Frencn. It forms the first 
part of Cleirac^s ils et Coutumes de la Mer, who has ac- 
companied it with an excellent commentary. An En^ish^ 
translation of it was published in the Sea-Latas, (p. 120- 
$t se^q.) and repuMisned in Peters^ Admiralty Bedsions^, 
(vol. 1, ap, n. h) 
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The neict important collection of sea-laws is that of the Or- 
dinances of Wisbuy. Wisboy was formerly a rich and pow- 
erful city in the Swedish island of Gothland, and the most 
renowned market and fair in the North of Europe. (Olavs, 
Magnus, Histor. UL x, c. 16; Sea-Laws, f. 124 ; Peters' Mm. 
Decis. i, op. p. 69 ; Emérigan, Des Assurances, préf. 11 ; 
Boucher, ÔmsiUat, &c« uH supra*) The history of its rise and 
of its fall is alike buried in obscurity, and no monument of 
its ma^ificence remains except its mantime regulations, which 
acquired the authority of a public law in all tne countries be- 
yond the Rhine. (Urotitis, Mare Liberum ; Loccemns, de 
Jur. Marit. prmf,) The precise date at which these Ordinan- 
ces were compiled is unknown; some writers eyen placing 
them before ihe Consulate of the Sea ; (ICuricke, Jns Mar* 
Hans. p. 681 ; Lubeck, De Avar. p. 105.J but the most proba- 
ble opinion is, that they appeared some time after the Judg- 
ment of Oleron. f^Bou>cher, Consulat, U i, e* âl, 25 ; Valin^ 
Commentaire, jréj. ; Cleirac, Us et Coutumes, p. S, & 161 ; 
JizunVs Maritime Law, i, 381—385 ; Bouchaud, Théorie de» 
Trait, de Commerce, c. Ix, s. 3 ; Fork, Syst. of Insurance, int* 
p. 29.) Cleirac has published them in French in the Us et 
Coutumes, from which they were translated into English by the 
author of the Sea-Laws, where they may be found, (p. 175 et. 
seqq.) as likewise in Peters^ JidmiraUy Decisions. (Vol. i, ap. 
p. 69 et seqq.) They are likewise contained in Fenrer's JV^- 
derUmdts See Rechten, accompanied with annotations. 

The precise date of the preceding codes is uncertain ; but 
the subsequent compilations were made in periods better 
known, to history. In 1434, (Marshall, Treat, on Insurance» 
p. QJO.) the prud^ hommes, that is to say, the municipal mag- 
istrates, of Barcelona, published diyers regulations on ma- 
rine insurance, quoted as the Regulations of Barcelona. They 
are usually printed together with the Consulate of the Sea* 
(Em^rigon, Des Assurances, préf, p. 1^) 

In 1551 Charles Y published regulations concerning mari- 
time commerce at Brussels, whict were afterwards improyed 
by his son Philip. They are denominate;! the Caroline Laws» 
(Emérigon, Des Assurances, préf. p. 12, 13.^ 

At the end of the sixteenth and beginning of the seyenteenth 
centuries appeared the Laws of tJie Hanse-Towns. The na- 
ture of this confederation, the celebrity it acquired and the 
opulence of the towns composing it, are too well known to 
need repetition. In 1591 the deputies of the towns in the 
league assembled at Jjubeck, and enacted a system of regula- 
tions for the goyernment of their extensiye commence* They 
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are printed in French in the Us et Coutumes de la Mer, (p. 
186,) and in Enfflish in the Sea-Laws, (p. 195 et seqq.) and m 
Feters^ MmiraUy Décisions. (VoL i, ap.p. 96 et seqq.) Af- 
terwards in iri4 the consuls and deputies of the same free 
cities aeain assembled and published more copious and improv- 
ed regulations than the first» which, now that the Hanse-Towns 
are comparatively speaking dbscured bj the might and wealth 
of other cities, whicn have grown up around them, will ever 
endure as teslimonies of their early reputation, wisdom and 
splendor. (Emérigon, Des .assurances, préf, p,lS; Sea-Laws, 
p, 190 — 194; Peters^ Mm. Beds, i, ap. p. 93—95; Schom- 
herg^s Obs. Bhod. Laws, p* 106 ; Parkas Syst. of Insurance, 
int. p. 50, 51 ; Jhcunt*s Maritime Law, i, 588 et seqq.) They 
are found in German and Latin, together with a learned com- 
mentary» in the Jus Maritimum HanseaUcum. 

Beside these principal ancient marine regulations, Philip II» 
in 1593, enacted an Ordinance for the Insurances of the Ex- 
change of Antwmp, and in 1598 the city of Amsterdam com- 
piled a Custumary of Insurances, both of which are printed in 
the Us et Coutumes de la Mer. (Emérigon, Des Assurances, 
préf. p. 14 ; Cleirac, les Us et Coutumes de la Mer, pt. ii ; 
rerwer^s •^Tederlandts See Rechten.) 

The last code of old maritime laws deserving attention is the 
Marine Ordinance of Louis XIV. Superseding all former 
laws on the subject, and incorporating into itself all that was 
most admirable in other ordinances, it merits a more detailed 
notice in this place from the constant reference to it in the 
preceding treatise by Pothier. Among the numerous project» 
of national aggrandisement entertainea by Louis XIV, that for 
extendins the commerce of his kingdom was early conceived and 
assiduously promoted by every means in his power. Colonial 
establishments were increased and regulated by him, navi^- 
tion was encouraged, manufactories were established, tne 
administration of justice and of the finances was reformed» 
and, as a certain method of attaining his object, a new code 
of marine rules and decisions was promulgated. (Ordon. de 
la Marine, préamb.) The design of it is attributed to the 
^nius of Colbert. (Sea-Laws, p. 250.) This enterprising min- 
ister caused all the marine laws of his own and of other coun- 
tries to be drawTi together, carefully collated, explained by cita* 
tiens from all the writers on the subject and illustrated by the 
annotations of those learned men employeiin the work. In the 
mean time the Marquis of Thibouville (Henri Lambert) receiv- 
ed a commission authorizing and requiring of him to visit all the 
harbors and maritime towns of the kingdom, to inquire into the 
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laws, rules and usages there prevailtng, and to examine the 
registries and collect the decisions of admiralty-courts. The 
materials obtained by this laborious process were next digested 
and abridged, then submitted to the perusal of merchants and 
advocates, and, when improved by the addition of new regula- 
tions adapted to the state of the country and the views of the 
king, promulgated in 1681 as the sole authentic marine laws of 
the kmgdom of France. (Valin^ JVWreaic Commentaire, 
jyréf. ; Èm^rigon, Des Assurances, préf. $ Feters* Adm. Beds. 
li, av.) 

Who was the able writer of this Ordinance it is impossible 
to determine with certainty; for, although several persons 
have been named as such, valin confidently denies that there 
is any evidence to prove either of them entitled to the honor. 
Whosoever he may have been, every author of every nation 
allows, that he collected all that was most wise, most useful 
and most important in the maritime usaees of Europe* The 
indisputable justice of the general princrpres of this Ordinance, 
tiie precision and comprehensiveness or its language, and the 
methodical nature of its arrangement, gave it the greatest au- 
thority, not merely in France, where it was so long the law of 
the land, but in every country which esteemed sound laws or 
aspired after superiority on the seas. (Marshall on Insurance, 
o. 18 ; Mbott on Shipping, préf. ; JlTorth Jim. Rev. vii, 340 ; 
Fark, 8ys. of Insurance, int. p.SS.) 

Having reviewed these principal collections of sea-laws, we 
will now gp back to examue the old treatises on maritime ju- 
risprudence : for these being considered either as an evidence 
of the usage of merchants, or as the opinions of learned men, 
or as the decisions of maritime courts, are entitled to similar 
respect with codes formally promulgated. 

One of the earliest writers on maritime law was Peckius, 
a civilian of Belgium, who flourished in the middle of the six- 
teenth century, and published in 1556 a tract De Re J\l\mtùuu 
This work, which was merely a commentary on certain titles 
of the Digest and Code, was enlarged and reprinted in 1647 
by the celebrated civilian Amoldus Yinnius. The improved 
edition was long in high repute; but "is more frequently 
quoted than read in our own times." (J\/brth Jim. Rev. 
vii, SS5 ; Buderi Bibliotheca Juris Struviana, ^. 196 ; Axu- 
ni^s J^aritime Law, i, 279 in not. ; Valin, Commentaire, préf. 
p. 16,; 

Contemporary with Peckius was Quintyn Weytsen^ a coun- 
sellor in Holland, who published a treatise on averages, of 
which a translation is printed among the works of Casaregis» 
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and the ori^al in Perwer^s J)rederlandt8 See Bechten. (Mrth 
Jim. Rev. vii, 333 ; Duponceau's BjfnJcershoek, int* p. 29 ; Vol-- 
in. Commentaire, ]fréf. p, 16.) 

Soon after the time of Peckius and Weytsen, Straccha, an 
eminent jurisconsult of Ancona» published, among other things, 
his tracts De Mercatura, De J^Taviis, De Mivibys, De Miviga^ 
tione and De dsseeurationibuSi in which he treats very copiously 
of these subjects, deriving his doctrines from general reason- 
ing, the decisions of courts, the usages of merchants and es* 
pecially the civil law, and exhibiting so much learning and 
judgment as even now tt> be considered a respectable authority. 
His writings are collected in a large work (p. 340— ^62j en- 
titled, De Mercatura Decisiones et Tractattis varii. Franco- 
furt. 1622;/oL (JSTorth Am, Rev. vii, 334 ; Duponceau^s Byn- 
kershoek, int. p. S8, 29 ; Valin, Commentairej, Pf^f. p. 15.) 

In the same collection (p. 796^—824^ with the works of 
Straccha, is one of Santema, a Portuguese civilian, (ego Fetrus 
Santema Lasitavus, p. 796.) De Assecurationibîis et Sponsion* 
Urns Mercatorum. It is a methodical treatise of some value 
on die subject of insurance* (JSTorth Am. Rev. vii, 334 ; 
Duponceau^s Bynkershoekt int. p. 29 ; Marshall on Insurance, 
p. 22.) 

The remainder of this collection consists of several minor 
treatises on mercantile law, and (p. 1—339^ of a large number 
of decisions of the Rota of Genoa, generally quoted and knowa 
by the title of Rota Gentue. , These decisions are much in the 
style and manner of common law reports, containing a state- 
ment of the case, the points arisine out of it, the arguments of 
the advocates and the judgment of the court, all expressed in 
neat and concise language, and full of sound learning and 
equitable opinions. They must have been pronounced in the 
latter part of the sixteenth or beginning ot the seventeenth 
jcentury. (IngersoWs Roccus, p. 53 «of- ; Duponceau^» Byn- 
kershoek, int. p. 28 ; AxunVs Maritime Law, i, 418.^ 

To the same period is to be referred the valuable treatise, 
entitled the Standard of the Sea. (Gruidon utile et nécessaire 
pour ceuus qui font Marchandise et qui mettent à la Mer.) It 
was composed for the benefit of merchants trading in the city 
of Rouen ; and its author, says Cleirac, in treating of the con- 
tract of insurance, has so skilfully interwoven with his main 
subject whatever relates to maritime contracts in general, that 
he has omitted nothing except to subjoin his name, and thus 
«omplete the obligation he has conferred on his country. The 
Standard of the Sea is praised by writers for the wisdom of 
the numerous principles and decisions it comprises. It is 
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printed in the Ua et (huJtwmes de la Mer. (Eméri^ont Des 
•Jissurances, préf. $ Cletrac^ Us et Coutumes, pL 2 ; JYwth «am. 
Bev, yii. 335 ; Marshall^ Treat* on Insurance, p. ^SL) 

The seventeenth century produced many valuable writera 
on mercantile law, among the first and most celebrated of 
which is Juan de Hevia, a native of Oviedo in Spain, who pub- 
lished an institute of the laws of his country under the name 
of Curia Philippica. The third book of this work is on com* 
mercial contracts; and from its great excellence has been made 
the foundation of many later works on the subject of maritime 
jurisprudence. It is remarkable for th^ clearness, brevity and 
precision of its style and the sound wisdom of its principles. 
(Duponceau^s Bynkershoek, int. p. 24 ; IngersoWs Boccus, p. 
13 not; éDTorth Am. Bev. vii, 337.^ 

Next in credit to Juan de Hevia, and indebted to him for 
much of his merit, is Roccus, who was an eminent civilian and 
judge in the city of Naples. His works, first printed in 1665, 
consist of Besponsa on various subjects and of two tracts on 
maritime law, the one entitled JVbtalnlia de Mtvibtis et JVaulo, 
the other ^otabilia de Jissecurationibus. None of the older 
writers are more frequently quoted or more deservedly praised 
than Roccus. His J)rotabilia are a series of brief texts, se- 
lected and abridged from preceding authors, and distinguished 
for their conciseness, accuracy, discrimination and practical 
utility, (•\\nrth Jim. Bev. vii, 336, 337 ; IngersoWs Boccus, 
pref. ; Buderi Bib. Jut. 8truv. p. 196.^ A neat and finished 
translation of the JSTotabilia has been published by Joseph R. 
IneersoU, Esq. of Philadelphia. (A Manual of Maritime Law, 
Philadelphia, 1809, pp. 156, Svo.) 

In the middle of uie seventeenth century likewise flourished 
Etienne Cleirac, the learned editor of the works first published 
at Rouen, in 1647, under the title Us et Coutume de la Mer. 
The principal part of these works have already been separately 
noticed ; but this book is not merely a compilation ; it is en- 
riched with copious and learned notes, which entitle Cleirac 
to be placed in the very first rank of maritime jurists ; and the 
highest praise, which could possibly be conferred on an author, 
belongs to hira, namely, that his writings are the source from 
which lord Mansfield obtained many of the best principles of 
commercial law now prevailing in England. (*Morih Am. 
Bev. vii, 336 ; Marshall on Insurance, p. 22 ; Peters^ Adm. 
Decis. i, ap. p. 4.) 

Contemporary with Cleirac were Stypmannus, Kuricke and 
Loccenius, whose works the great civilian Heineccius collect- 
ed in a single volume and printed, with a learned preface» at 
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Halle, in 1739, under the title Seriptorum de Jure Mmtico et 
Maritimo Fasciculus. (Duponceaws Bjfnkershoek, inU p* 27 ; 
Buderi Bib. Jur. Struv. p. 196, 197 ; J^Terth Jim. Bev. vii, 
336.; 

, Loccenius, a professor of law at Upsal, in Sweden, publish- 
ed at Stockholm, in 1652, his treatise de Jure Maritimo et 
^avali, consisting of a general and concise abrid^ent of 
maritime law, which, though sometimes referred to, is mostlj 
superseded bj more recent publications. (AzunVs Maritime 
Law, i, 407, note.) 

Stjpmannus, whose work, entitled Jtis Maritimum, was 
first printed at Gripswald, in 1652, is more full than Loccen*- 
ius, discussing every question with great minuteness and often- 
times indeed with tedious prolixity. 

Kuricke has left us three tracts, first published in 1667, at 
Hamburg, namely, Diatriba de Jtssecurationibus, which is very 
brief and cursory. Jus Maritimum Hanseaticum, consisting of 
the Laws of the Hanse-towns with a collateral version in Latin, 
followed by a copious, learned and valuable commentary, and 
Eesolutio ^uœstionum illustrium ad Jus muritimum pertinen- 
Hum, which may be considered as a sort of supplement to the 
preceding work. The writings of Kuricke contain much use- 
ful information, deep learning and ingenious reasoning ; but 
his learning too frequently degenerates into pedantry and his 
ingenuity to trifling subtleties, idle distinctions and scholastic 
speculations. 

Another writer on maritime law, who lived about this time^ 
and whose writing, although commended for their superior 
accuracy by Struvius, are now little studied, was Marquardus, 
who published at Frankfort, in 1612, a large volume on comr 
mercial law in general, entitled Tractatus politico-juridicus de 
Jure MercatoTum. (JDuponceau^s Bynkershoek, int. p. 27 ; Bu- 
deri Bib. Jur. Struv. p. 198./ 

Another author of the same kind was Scaccia, who publish- 
ed, in 1662, a work on the ^aw-merchant, including maritime 
law, under the name of Tractatus de Commsrciis et Cambio. 
(Buderi Bib. Jur. Struv. p. 198.; 

We pass directly from these comparatively obscure names 
to the independent, original and acute Bynkershoek. The 
commendation of him as a pubMcist and civilian belongs to 
other pens ; it is enough to note on this place, that among his 
numerous works on civil and international law, there is a dis- 
sertation, in his Opera Minora, on the Rhodian Law first print- 
ed in 1703, at the Ha^e, and several chapters on commercial 
and maritime law in his posthumous work entitled Qucestiones 
21 
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Juris PrîvaH, Tn these tracts, a« every where else, he uni- 
form) Ij exhibits, to use the language of Heinecciùs, judicium 
acrey in^enium solers, juris scientiam inusitatam ac denique 
incredibikm. (Ihijponceau^s Bynkershoek on the Law of War ; 
iN*orth Am, Rev, vii, 337, 338 ; Bynkershoek, Obser. Jur. Rom. 
prc^, ed. Heineccii,) 

The next writer on maritime law to be noticed is Casaregis, 
who was born at Genoa in 1670, and died in 1737, after having 
ablj discharged, for twenty years, the duties of a judge in the 
supreme tribunal of Tuscany. His works, which are quite 
voluminous, consist, so far as they are interesting in the pre- 
sent connexion, of two hundred and twenty six dissertation» 
on various subjects of the law-merchant, entitled Discursus de 
Commercioy a translation of Weytsen, as above mentioned, 
called Tractatus de AvariiSy both in Latin, an edition of the 
Consulate of the Sea accompanied with an original exposition, 
and a treatise on bills of exchange by the name of II Vambista 
Tstruito, the two last in Italian. The character of Casaregis 
cannot be given more perfectly than in the words of the most 
learned and valuable article, to which this note has repeatedly 
been indebted, in the North American Review. " His com- 
mercial discourses," it is there said, " are by far the most val- 
uable of all his works to a modem lawyer. They embrace the 
whole circle of commercial law, including the law of prize, and 
are written in a plain, clear style, abounding in just and prac- 
tical remarks and sound learning. All that is most useful in 
the works of former jurists is collected and commented on with 
acuteness and accuracy, and for the most part the topics are 
examined, until the whole subject matter is exhausted. Rarely 
have we looked into his works upon any contested question^ 
without rising instructed and enlightened by the perusal. High- 
er praise cannot be bestowed upon him than the fact affords, 
that he is quoted by all subsequent writers on commmercial 
law as a leading and safe authority, and Valin does not scruple 
to aflSrm, that he is beyond all contradiction the best of all the 
maritime authors. In recommending him therefore, to the dili- 
gent study of our own lawyers, we are confident that we do 
them a substantial service, which will be estimated the more, 
as familiarity with his works makes his merits more extensively 
known." ÇJ>/hrth Am, Rev, vii, 338, 339.^ 

Another highly useful writer, of the same ace and country 
with Casaregis, was Targa, who, as he himself incidentally in- 
forms us, (cap. 58,) was for sixty years a magistrate in the con- 
sular court of Genoa, and published a learned, correct and use- 
ful treatise on maritime law entitled Fonderazioni sopra la 
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ContraUaxione Maritima. (JSTorth «am. Bev. vil» 339 ; ^ixunVs 
Maritime LaWy i, 419.^ 

We come now, in the last place, to speak of a writer to 
whom Pothier is under greater obligations than to all the rest 
together, namely, Valin, author of the Nouveau Commentaire 
sur V Ordonnance de la Marine (^1681. This Ordinance had 
been commented upon, and collated with the civil law and the 
ancient and modem ordinances, so early as the year 1714, by 
Marville, (Ordonnance de la Marine^ &c. commentée et confe- 
ree sur les anciennes Ordonnances, le Droit Romain et les nou- 
veaux Réfflemens.) who, although a writer of considerable in- 
dustry and merit, was not capable of doing complete justice to 
a subject so comprehensive. This great task was reserved for 
Yalin, an eminent advocate of l^chelle, who published, in 
1760, an edition of the Ordinance with a perpetual commentary 
on every article, in which an immense fund of erudition, col- 
lected from the civilians, the ancient sea-laws, writers on mar- 
itime law, decisions of courts, opinions of merchants and later 
ordinances, was applied to the elucidation of the text with a 
precision and success unequalled by any similar work in juris- 
prudence. Nothing is left uncertain, which industry could 
establish, nothing unaccounted for, which ingenuity could ex- 
plain, nothing obscure, which learning could illustrate. The 
publication of this work gave a definiteness and character to 
maritime law, which it l:ad not before possessed, removed a 
tiiousand difficulties, which obstructed the study of the 
science, and led the way for the composition of the fin- 
ished treatises of Pothier and Ëmérigon. Indeed much of the 
merit of the work, as Valin candidly declares, is due to Ëméri- 
gon, who furnished the author witli a large manuscript colleo 
tion of notes and judicial decisions, the fruit of many years 
elaborate inquiry and observation. From this source are de- 
rived the numerous decisions, which Valin reports, of the court 
of admiralty of Marseilles ; all which were collected by Emér- 
i^n, during a Ions period that he was an advocate in the par- 
liament of Aix. (Dictionnaire Hist* de Chaudon et Delandme.) 
The treatises of Pothier on the subject of insurance, maritime 
loans, and maritime contracts of letting to hire, exhibit, on 
every page, his respect for Valin and his obligations to the 
Commentaire. Ana all maritime jurists allow that the work 
of Valin is worthy of the Ordinance he expounded, and that, 
as the latter is one of the most perfect acts of legislation, so 
the former is one of the most perfect commentaries, ever given 
to the world. (See the authors cited ante, p. 158.) 

Of the numerous and distinguished writers on other parts of 
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commercial law beside maritime contracts this is not the place 
to speak ; nor does the subsequent literary historj of maritime 
law, and especially the contemporary growth of it in England» 
come within the scope of this note ; which was only designed 
to indicate the sources of maritime law, which lay open to the 
researches of Pothier and from which he plainly derived the 
most valuable information. 
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